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TEOPETUKO-ITIPABOBI TA KOHUEIITYAJIBHI INIAXO1HU
0 3ABE3IIEYEHHA TIPABOITIOPAIKY TA ITPOTUAII
3JIOYMHHOCTI B YKPAIHI TA ¥ CBITI

ABaeesa I'. K.

KaHJUJAT IOPUIUYHUX HAYK,

CTaplIMii HAYKOBUH CIIBPOOITHHUK,
IPOBIIHUI HAYKOBUM CIIBPOOITHUK
HaykoB0o-10C/TIIHOTO IHCTUTYTY BUBYEHHS
poOJieM 3JI0YMHHOCTI IMEH1 aKaJieMika
B.B. Crammca HAIIpH Vkpainu

ORCID 0000-0003-4712-728x

3ABE3IIEYEHHSA BAJTAHCY MIZK BUKOPUCTAHHSAM
HITYYHOI'O IHTEJIEKTY 1 3AXUCTOM ITPAB JIIOAUHHA

Texnonorii mrtyunoro iHtenekry (ILI) OGarato B womy nomomararoTh
peasizantii mpaB JIFOJUHHU, HATAIOTh 1 MOKIIUBICTh IMMOKPAITUTH Ta IMOJICTIIUTH CBOE
KUTTS. 3aBIASKM CBOI MOTYXHOCTI, Macimitady 1 IIBUAKOCTI OOpOOJICHHS
iHdopMallii CHUCTEeMH MITYYHOTO IHTEJIEKTY IMiJBUINYIOTh €(QEeKTUBHICTD 1
PEe3YyIABTAaTUBHICTH POOOTH, 3aMIHIOIOThH MPAIlIBHUKIB HA HEOE3MEUHUX AUISTHKAX Ta
BUKOHYIOTb 32 HUX BUCHAXKIIUBY pOOOTY.

B memuumai cucremu Il BUKOPHCTOBYIOTBCS JJIsi J1IarHOCTUKH XBOPiO,
IIPOTHO3YBAaHHS 1X PO3BUTKY Ta MIATPUMKH JIKapiB y MPUHHATTI PIIIEHb OO0
JiKkyBaHHsA. B eKoHOMIII Taki CHCTEMH 3IIHCHIOIOTH MPOTHO3YBAaHHS PHHKOBUX
TEHJEHIIM Ta aHanmi3 ¢QiHaHcoBux JmaHmx. Y cdepi ocBitm LI mo3Bomse
OpraHi3yBaTH TIEPCOHAII30BAaHE HAaBYaHHS, IPOBOJHWTH OIlIHIOBAaHHS 3HaHb Ta
CTBOPIOBATH CKJIaJHI IHTEpaKTHBHI HaBUaJibH1 MaTepianu. Kpim Toro, Ha ocHoi I
PO3p00JICHO aBTOIUIOTH JIUISI TPAHCIIOPTHUX 3aC001B, PI3HOMaHITHI poOOTH, IIEHTPHU
VIOpaBIiHHS eHeproe(eKTUBHUMH OY[IBISIMHU Ta CHCTEMH PO3Ii3HAaBaHHS 0OCi0 3a
pi3HMMH O3HAaKaMH (BIZOMTKAMU PYK, 30BHIIIHIM BUTISAIOM, palgyKHOIO
000JIOHKOIO OKa, rosiocoM Ta iH.). Cphoroaui cuctemu LI edekTBHO BUPINIYIOTH
3aBJIaHHs MO0 ineHTudikaiii ocid 3a GoTo3HIMKaMH, Biieo3anucamMu Ta mpodamu
JTHK.

MoxmuBocti 1 chepu BuxopuctanHs Il mOCTIHHO PO3MIMPIOIOTHCA.
JIroncTBO MoumHAE po3ymitu TpaHchopmariiinuii morenmian LI, ockinpku #oro
TEXHOJIOT1i CTPIMKO BJIOCKOHATIOIOTHCS 1 JO3BOJISIOTH OTPUMATH 3HAYHI COIiabHI
Ta EKOHOMIYHI TIepeBard — BiJ TOKPAIIEHHS MEIWYHOTO OOCIYrOBYBaHHS [0
MiABUIIEHHST OE3MeKN JTOPOKHBOTO pyxy. OCTaHHI [OCSATHEHHS Yy HampsMi
po3po0JieHHsT Mojeseil MamuHHOro HaBuyaHHs (reHeparuBHoro III) moxazanu
HeWMOBIpHI pe3ynbTaTtu. HaBuanus monaemi I 3aificHIoeThes 6e3nepepBHO (24/7)
HUISIXOM 0OPOOJICHHS BEJIMYE3HUX MACUBIB 1HPOpPMAIIii 1 MPOXOIUTH IIBUIKO Yepe3
BIICYTHICTh y HE1 JIOJCHKMX €MOIliM, BTOMH, TOJIOJY Ta I1HIIMX MEPEeroH s
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HaNHOUIbII MOBHOTO COPUUHATTS 1H(OopMalii. Taki Mozesnl 103BOJSIOTh HAM HaBITh
«3a3UpHYTH» y MaillOyTHE Ta mnependauuT MaiOyTHI JOCATHEHHS HAayKOBO-
TEXHIYHOTO MPOTrpecy.

Texnomnorii Il akTHBHO BUKOPUCTOBYIOTHCA Y BOEHHIN CIIpaBi ISl aHAJI3Y
JaHUX 1 JIONOMOTH y MPUUHATTI pillleHb HAa MOJi 000, po3Mi3HaBaHHA LIEH Ta
oOpaHHsI 3ac001B ypakeHHs, JJIi poOOTH aBTOHOMHHUX O€3MUJIOTHUX amapariB Ta
iH. [1]. Bueni Kopuenscbkoro yHiBepcutety (CIIA) po3pobunu cuctemy IlII, sxa
3 TOYHICTIO 92 % 103BOJIsIE TepeA0AUNTH PO3TAILYBAHHS MIHHUX I0JI1B, aHATI3YIOUU
OTpUMaH1 3 CYIYTHHUKIB 300pa)keHHS MicieBOCTl. Lle momomoske MNpUCKOPUTH
OUHUIICHHS HEOE3MeYHUX TePUTOPIN BiJl MiH Ta BOEPEIrTH TUCAYI KHUTTIB, HEPI 3a
BCE IUBUIBHUX JrosieH [2]. OHAK, TEXHOJOTI MITyYHOTO iHTETIEKTY TAKOXK MOXKYTh
HETaTWBHO BIUTMHYTH Ha MpaBa JIIOJUHH, IEMOKPATIIO Ta BEpXOBEHCTBO Mpasa. [Ipu
BOMY Y CBITI BIJOMO 0arato MpUKJIAIiB Mpo NOMMWIKK y poboTi cuctem LI, siki
NPUBEIH JIO MOPYIIeHHs QyHIaMeHTaIbHUX MpaB i cBoOo moauau [3]. 30kpema,
JTOCHITHUKU 3 YHiBepcuTeTy llepapto mpoBenu aHami3 BiAMOBiACH HaWOLIbII
Bimomoi y cBiTi cuctemu LT ChatGPT na 3anuTi nporpamicTiB 1 BUSBHIH, 110 52%
3HUX € HENmpaBWIBHUMHU. Y XOJa1 JOCHIPKEHHS Oysio TmpoaHaiizoBaHo 517
BIJINOB1/IeH, OUTBIIICTh SIKMX MICTHJIA TIOMHUJIKA a00 HEKOPEKTHI1 peKoMeHalrii [4].

Ockinbku Ounbmricts cuctem LI 3xiiicHIOIOTH 00pOOKY TNEPCOHAIBHUX
JaHUX, 1€ MOXe MPUBECTU A0 MOPYIIECHHS IMpaB JIIOJUHU Ha MPUBATHE KUTTH, SIKE
rapantyerbcsi TakuMu crartsiMd  KoHnerurymii  Yipainu: cr. 31 (TaemHuUIA
JUCTYBaHHS, TeJIe(POHHUX PO3MOB, TeserpadHoi Ta 1HIIOI KOpECMOHAeHIIlT), CT. 32
(3a0opoHa BTpy4YaHHS B OCOOHUCTE 1 CiIMEHHE XUTTH), CT. 28 (3a0opoHa 6e3 BUIbHOT
3TrOJIA JIFOJWHU 3aCTOCOBYBATH J0 HEi MEIWYHI, HAYKOB1 YM IHIII TOCTIAH), CT. 54
(3aXHUCT 1HTEIEKTYyaIbHOI BIIACHOCTI, aBTOPCHKUX MPaB, MOPAJIbHUX 1 MaTepiaibHUX
iHTEepeciB) Ta iH. [5].

Pi3Hi acniekTr 3aXucTy mpae g0 uHH i1 yac Bukopuctanus LI € mpeamerom
0CcOOJMBOI yBaru IOPUCTIB B yChOMY CBiTi. MDKHapOJHOIO TPYMOK EKCIEpTiB
€poneiicrkoi komicii y ramysi LI (Al HLEG) omy6nikoBano nociOnuk «ETuuni
HactaHoBU i1 HagiiHoro III» [6], B skoMy chopMynboBaHI KOHIICNTyaJIbHI
npaBuiia podoru cucrem I (3aKOHHICTH, €THKA, BiIMOBIMAIBHICTh, HAIHHICTD,
MPO30PICTh, OE3MEYHICTH Ta 1H.).

MixuapogHoto oprasizamiero 31 crangaptuszamii (ISO) omyOGnikoBanwmit
craggaapt ISO/IEC 42001:2023, B sSKOMYy MICTSIThCS BHUMOTU JO CTBOPEHHS,
TECTyBaHHS, BIPOBAHKCHHS, MIATPUMKH Ta TOCTIMHOTO BIOCKOHAJIEHHS CHUCTEM
I [7].

[lepmmii y cBiTi 3akoH npo mTyyHui iHTenekt (Artificial Intelligence Act) [8]
O0yB mpuiiaaTuii napaameHToM €C y uepBHi 2023 p. OHOBICHHI TEKCT 3aKOHY
omyoOmikoBaHo 2 nrotoro 2024 poxy [9]. Lleit 3akoH BCTaHOBIIOE ITPaBHJIa Ta BUMOTH
JUTSE pO3POOHUKIB CHCTEM IITYYHOTO IHTENEKTY Ta CIPSIMOBaHUIN HA 3a0€3MeUCHHS
0e3MeKu, MPOo30pOCTi, EKOJOTIYHOCTI MW ETUYHOCTI BUKOPUCTAHHS IITYYHOTO
iHTenekty B €C. OCHOBHI MOJOXEHHS 1ILOTO 3aKOHY BKIIIOUAIOTh KJIacH(IKaIllio
cucteM IIII 3a piBHAMHM pU3UKY, SIKMM BIANOBIIalOTh MEBHI PETYISTOPHI 3aXOAH.
3a00poH1 MISITalOTh MPUXOBAHI TEXHOJOTTT MaHIMYJAIIl €MOISIMUA JIIOACH.
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Po3poOHUKHM Takux cUCTEM 3000B’si3aHI HaJaBaTh MOXKIMBICTH KOPUCTyBayam
BUIBHO OTpPUMYBaTH 1H(GOpPMalil0 MpPO Te€, SK BOHMU MPALIOITh 1 NPUIMAIOTh
pimeHHs. B 3akoH1 Takox nepeadadeHi 3aX0au 100 3ano0iraHHs TUCKPUMIHAII,
ynepemKkeHocTi Ta HecnpaBenauBocti B cuctemax II. Jlna cuctem I, siki,
30Kpema, 3A1MCHIOITh 00POOKY MepCoOHATBLHUX JaHUX Ta 1H(OpMaIlii 11010 00'€KTIB
KPUTUYHOI IHPPpacTPYKTYpH 3aIIpOBAKYETHCS 000B's13K0Ba cepTudikanis. B 3akoH1
Bu3HaueHo 8 TtumiB cuctem I Bucokoro crymeHio pusuky. [ns cucrem, fki
MOTEHLIMHO MOXYTh CTAHOBUTHU PU3HK JJIS IIPaB JIOIMHU a00 IepKaBHUX IHTEPECIB
(nuckpuminaris, ne3iHdopmalliss, MaHIMyJIALI1 B iHQopMaiiHOMY IPOCTOPI Ta 1H.),
nependayeH1 MeBH1 OOMEKCHHS.

3akoH mpo mTy4yHUil iHTenekT (Al Act), KWl Mae cTaTm TNPUKIAIOM
yHi(piKamii opuauyHux npaBuwn y ramy3i LI, BukiaukaB 06e3miu AUCKyCidl y
IOPUIMYHUX CHUIBHOTAaX Pi3HUX KpaiH €BpONM Ta BChOTO CBITY. YacTHHA IOPHCTIB
HaroJIONIyIOTh Ha TOMY, IO 3aKOH MOBHHEH OOMEXYBaTH 3aCTOCYBaHHS JCSKUX
texnomorii I, ski MOXYTh CTAaHOBUTH HEOE3MEKy JUIsl MpaB i CBOOOJ JIFONUHHU.
[H1111, HABNaKH, BBAXAIOTh, 110 Oy/b-sK1 00MEXeHHs y 3acTocyBaHH1 TexHoorii 111
NEPEIIKOKAIOTh PO3BUTKY 1HHOBALIIHN 1 COIIAILHOMY Tporpecy 3arajoM. OnHak yci
omgHOocTaiHi B ToMy, mo TexHosorii Il moTpebyroTs crpaBemIMBOrO MpaBoOBOTO
pEryioBaHHS.

B Vkpaini Takox po3mnoudaBcs mpoiiec npaBoBoro perymtoBanHs I 3
ypaxyBaHHSIM MUDKHAPOJHUX CTaHIApTIB y mid cdepi. MinictepcTBO 1HppoBOi
TpaHcopMailii YKpainu onyOsikyBano «JopoxHIO KapTy 3 peryitoBaHHS MITYy4-
HOro iHTeaekTy B Ykpaini» [10], Bugano metoanuni marepianu «IIpaBa moauHu B
eMoXY IITYYHOTO IHTEIEKTY: BUKIIUKH Ta IpaBoBe peryimoBanas» [11]. Cnemianictu
y rany3i LI quckyTyioTh 3 mpuBOIYy BU3HAYEHHS BUHHOI 0COOU Yy pa3i 3aBIaHHS
mkoau cuctemoro I, sxa mpairoe aBTOHOMHO. «XTOCh BBaXKae€, SIKIIO ITOIS
BUKJIMKaHAa JedekTaMu KOHCTpYyKIii mpuctporo 3i IIII — BUHHMM € BUPOOHHK
IIPUCTPOIO, a SIKIIO CTAaBCsS MporpamMuuii 301 — po3poonuk IIII. JlexTo BBaXkae, 1mo
BC1 miepenivueHi cy0'eKTH € BAHHUMHU OJTHOYacHO. JIJIsl KO)KHOTO BHIMAAKy Ma€ OyTu
IIpaBOBa OCHOBA JIsl PO3B'SI3aHHS I[HOTO NMUTAHHS Ta BUPOOJICHI BIIMOBIAHI M1AX0IN
3aJIe)KHO BiJl CTYIECHS HeOEe3MeKu i iHmuX xapakrepuctuk cucremu LI» [11, c. 27].

Ha cporogni B yKpaiHCBKOMY 3aKOHOJABCTBI BIICYTHI HOpPMH, 5Ki O
703BOJIsLIM KoHTpostoBatu cuctemMu Il Tta BumaraTu 3BiTH Big CyO’ €KTIB, IO
BIJIMOBIZAIOTH 3a iX po3poOieHHss a00 BUKopucTaHHs. DopMyBaHHS 3aKOHOJABUYOT
06a3u momo BukopuctaHHs TexHoyorii Il B VYkpaini cmig posnouatu 3
3aMmpoOBaHPKCHHS] METOJIMKHM iX OIIHKM Ha HASBHICTh PHU3UKIB TMOPYIICHHS TpaB
JIOJWHU, BHOKPEMJICHHS CHUCTEMH KpPUTEpiiB JUIsi HaJgaHHS JO3BOJYy Ha
BUKOPUCTaHHS TaKMX CHCTEM Ta BCTAHOBJIEHHS YITKOI CHCTEMH BiIIMOBIJATBHOCTI
I 0Ci0, M0 pO3pOOIIAIOTh, BIPOBAIKYIOTh A00 BUKOPUCTOBYIOTH TaKi CUCTEMH
I, stxi mopymyroTh TipaBa moaunau. Y cuctemax Il Ha 3akoHOaBUOMY piBHI Ma€e
OyTH 3a0e3nevueHa MOXKIUBICTD JIFOJICBKOTO BTPYYaHHS IS BUIPABJICHHS IOMUJIOK
i 4ac OOpoOJeHHS MEpPCOHAIbHUX JaHMX Ta KPUTUYHOTO aHami3y JKepen
iH(popMallii 3 METOIO 3aM00IraHHsI MOXKJIMBOMY MOPYIISHHIO TTPaB JIFOAUHHU.
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3ACTOCYBAHHS 3APYBIKHOI'O JOCBIZY IHOLO
KOHCTUTYIIWHO-TIPABOBOT'O PET'YJIIOBAHHSI IIPABA HA
HEBTPYYAHHSI B OCOBUCTE I CIMEVHE KUTTS

Cepenl KOHCTUTYILIMHUX TIpaB 1 CBOOOJ JIOJUHM 1 TPOMAASHUHA OCOOJIMBE
MICIIE TTOCIZIa€ IPaBO HA HEBTPYUYAHHS B OCOOMCTE 1 CIMEHHE )KUTTS, SIKE 3aKpIIJICHE
B cT. 32 Koncturymii VkpaiHu 1 Hajae JIOJWHI MOXIIMBICTH BIiT4yBaTH cebe
HE3ICXKHOI Bif 1HmMX Jjronei. [Ipm 1poMy, KoKHA JIIOJUHA Ma€ IIPaBo
OKPECITIOBATH MEXKY MK COOO0IO Ta 1HIITUMH, KO HE MOYKHA MIEPETUHATH BCyIeped
ii 6axxanHsaM. Y Toil ke yac, A. B. Camo/iH 11e MpaBo BU3HAYAE SK 3aKOHOIABYO
3akpimieny Ta ¢GOpMaTbHO BH3HAYEHY MOXKIWBICTh JIIOJUHA CaMOCTIHHO
BU3HAYaTH: OOCAT 3aJ0KYMEHTOBAaHMX ab00 B IHImMUK cmocid 3adikcoBaHUX
BiZIoMOCTEeH, SKi HajexaTh A0 il CiIMEWHOI, IHTHUMHOi, JAyXOBHOi, JUIOBOi Ta
coriabHOT cpep KHUTTSA, a TAKOK KOJIO 00’ €KTIB, SKI € HOCIIMHU TaKUX BIIIOMOCTEH
Ta MOXYTb OyTH 3 HHUX OTpPHMMAaHi; MiJCTaBH, yYMOBH Ta MEXI JOCTymy 1
BUKOPUCTAaHHS CTOPOHHIMHU 0CO0aMH BiTOMOCTEH, SIKi BOHA BIAHOCUTBH JO cdepH
CBOT'0 OCOOMCTOTO KUTTS; BUTIAJKH, K1 Ha 11 OIS OOMEXKYIOTh 3a3HAUYCHE MPaBO;
dbopMu BIAIMIKOMYBAaHHA Ta PO3MIp IIKOIW, fKa Ha il mormsa Oyma 3aBmaHa
30upaHHsAM, 30epiranasM abo MOMUPEHHSAM Y Oyab-aKuil coci® BimomMocTeit mpo
O0COOMCTE KUTTS, SKIIO 1€ BIUIMHYJIO Ha XapakTep COIllaTbHUX 3B A3KIB,
CIOPUYMHUIO MOpaJibHYy a00 MaTepiaibHy IIKOAY YU OOMEXuiao abo Moxe
OOMEXHUTH MOXJIMBICTh peai3alii IHIIUX CyO’€KTUBHUX MpaB; (opMy 1 3MICT
peamizaiili CBOiX MpaB Ta 3aKOHHUX IHTEPECIB y CYCHUIBHUX YU IPaBOBUX
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BITHOCMHAX, SKI HpsMO abo OMNOCEpPEeIKOBAHO IMOB’SI3aHI 3 HEJOTOPKAHHICTIO
ocobwucroro xutts [1, ¢. 152-153].

Cnig HaronocuTH, M0 MpaBO Ha HEBTPYUYAHHS B OCOOMCTE 1 CIMEHHE KUTTS
3HAMIIO CBOE 3aKpIIUIEHHS y MDKHApOJHUX OKYMEHTax 3 IpaB JIIOAWHH, K1
MICTSITh JIMIIE OCHOBHI TPUHIMIN MPHUBATHOTO >KUTTS JIOAWHH, 3aTHUIIAI0YH
MOXJIMBICTh HAIIOHAJIBHUM 3aKOHOJABYMM OpraHaM CaMoCTiiHO (opMyoBaTu
paBoOBI HOPMHM B Il cdepl 1 BU3HAYATH Ba)KeJl MPABOBOTO BIUIMBY 3a iX
HeZoTpuMaHHs. Takok 3a3HaueHe IPaBO BPETYIbOBAHO HA KOHCTUTYI[IHHOMY PiBHI
H B mepeBakHId OUIBIIOCTI €BPONEHCHKUX JepXaB, 3HAYHA YacTUHA SIKUX
PO3AUIAIOTH 1I€ MPABO OJJHOYACHO JIOMOBHIOIOUM KOHCTUTYIIIHY HOpMY 3a00pOHOI0
30upaHHs 1H(pOpMaIlli PO MPUBATHE KUTTS JIIOAUHH.

BapTto BigzHaunTH, 110 B €BPONEHCHKHUX JIepPKaBaX KOHCTUTYILIHHO-TIPaBOBE
peTyJIOBaHHs MpaBa Ha HEBTPYYaHHsS B OCOOUCTE 1 ciMeWHE KUTTS 3IHCHIOETHCS
no-pizHoMy. Tak, y KOHCTUTYLIsIX A3epOaiiakany, bonrapii, bocHii 1 ['epuerosunu,
Bipmenii, I'penii, Icnanii, [TiBHiunoi Makenonii, Pymywii, Typeuunnu, Xopsarii B
SIKOCT1 OXOPOHSEMOTO 0J1ara BUAUISIOTH HEJOTOPKAHHICTh OCOOMCTOTO 1 CIMEMHOTO
KUTTS; Yy KOHCTUTYHIsIX Awnpoppu, benbrii, Ectonii, MonmoBu, Monaxo,
[Mopryranii, CnoBauunnu, Yexii, Hopuoropii, [lIBeiiiiapii 3axuinaerscs npuBaTHe i
ciMelHe XUTTS; y KOHCTUTY1isX JIutBu Ta [lonkiii — npuBatHe, 0cOOUCTE 1 CiMEitHe
xuTTs; y KoHctutyiii AnbaHii — nmpuBaTHE 1 0COOHMCTE KUTTS; Y KOHCTUTYIIISIX
I'py3ii Ta YropmuHNM — TUIBKH OCOOMCTE XHTTA, a B KOHCTUTYIsAX JlaTsii,
Hinepnanais, Cnopenii Ta @IHASHIIL — TIIbKU IpUBaTHE XUTTA. Hanpuknan, y 4. 1
ct. 10 Koncrurymii HinepnanaiB BkazaHo, I0 “KOKHa ocoba Mae MpaBo Ha
HEJIOTOPKAHICTh MPUBATHOTO KUTTS [2].

Buxonsuu 13 3micty mosioxkeHHst 4. 1 cT. 32 KoHcruryiis YkpaiHu ciin
HAroJOCHUTH, IO BOHO C(OPMYJIIBOBAHO TAaKUM YWHOM, IO II€ CKOpIIIe 3a BCE
KOPECTIOHYIOUHI 000B’ 130K OTOUYIOUMX YTPUMATHCS Bl MOTO MOPYIICHHS, a HE
IpaBo JIOJUHM. | ToMy OUTBIN JOpEeUYHUM OyJie 3aMICTh ‘“HIXTO HE MOXKE 3a3HaBaTH
BTpYYaHHsI” 3aCTOCYBATH CJIOBOCIOJYYEHHS “KOXXHOMY TapaHTYe€TbCS IMpPaBO Ha
HEBTPYYaHHS, M0 3a0e3Me4nTh HOro peai3allilo Ta 3aXHCT 1 HE BHKJIUYE
MOJBIITHOTO TITyMa4eHHS.

VY 4. 2 ct. 32 Konctutyiii YkpaiHu mporoJomeHo, 1Mo He JOMYyCKA€ThCS
30upaHHs, 30epiraHHs, BAKOPUCTAHHS Ta MOMUPEHHS KoHDiaeH iiHOT iHbopmartii
mpo ocoOy 0e3 ii 3rojiu, KpiM BUIIAJKIB, BABHAYCHUX 3aKOHOM, 1 JIMIIIE B IHTEpecax
HaI[IOHATBHOT 0€3MEKH, EKOHOMIYHOTO 100p0o0yTY Ta npas Jroaun# [3]. Bianosinuae
MOJIOKEHHS PO 3a00pOHY 30upaHHs, 30epiraHHs, BUKOPUCTAHHS Ta TONTUPECHHS
KoH(DimeHIiiHoI 1HpopMaIlii Tpo 0co0y TaKOX 3aKPIMIIA y CBOIX HaIllOHATBLHUX
KOHCTHTYIISAX ¥ 3aKkoHOAaBIN A3epOaimkany, Andanii, Bipmenii, JIuteu, I[loasmii,
Cep6ii Ta Cnosenii. Hampukinan, y 4. 3 cr. 22 Koncrutymii JIuTBu 3a3HaueHo, 1o
iHbOpMaIliss Mpo TPHUBATHE XKHUTTSI OCOOM MOXKE 30HMpaTHCs JWIIE Ha ITiICTaBi
BMOTHBOBAHOT'O PillIEHHS CY/y Ta TUILKH BIAMOBIIHO 70 3aKoHY [4].

31 3micTy mojiokeHHs 4. 3 cT. 32 Kouctutymii YKpaiHu BHUIUIMBAE, IO
KOXXHUI TPOMAJSTHUH Ma€ MpaBO 3HAHOMUTHUCS B OpraHax Jep>KaBHOI B,
opraHax MiCIIEBOTO CaMOBPSIyBaHHsI, yCTAHOBAX 1 OpraHizallisix 3 BiIOMOCTAMHU PO
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cebe, sKI HE CTAHOBIATH JEP:KaBHY a00 IHINY 3aXUUIEHY 3aKOHOM TAa€MHHIIIO.
AHanoriyHe TMOJOXEHHsS Ha KOHCTUTYUIMHOMY PIBHI 3aKpimuid ¢ JesKi
€BPOIEHCHKI JepKaBu, 30Kkpema AnbOanis, Bipmenisa, ['pysis, Ecrtonisa, Jlursa,
[TiBaiuna Makenonis, Mongosa, [lonbma, Pymynis, Cep06is, Cnosenisi, HopHoropis
ta [lopTyranis.

Amnanizyroun nosioxxeHHs 4. 4 cr. 32 Koncturyuii Ykpainu, 3riIHO SIKOTO
KOXXHOMY TapaHTYEThCS CYJOBUM 3axXUCT IpaBa CIPOCTOBYBATH HEIOCTOBIPHY
iHopMallito mpo cede 1 WIeHIB CBOET CIM’i Ta IpaBa BUMaraTud BUJYYEHHS Oy/b-
K01 1H(opMallii, a TaKoXk MPaBO HAa BIJIIKOAYBAHHS MaTeplaJibHOI 1 MOPAJIbHOI
IIKOJIM, 3aB/IAHOI 30MPaHHM, 30€piraHHsIM, BUKOPUCTAHHSAM Ta MOUTUPEHHSIM TaKO1
HEA0CTOBIPHOI iH(pOopMallii [3], BApTO BIA3HAYUTH, 1110 BOHO TyOIIIO€ MOJIOKEHHS Y.
1 ct. 55 Ta ct. 56 OcHoBHOrO 3aKkoHY YKpaiHU 1 TOMY NOTpeOy€e BUKIIOYEHHS 13
TekcTy cT. 32 Konctutyuii Ykpainu.

TakuM YMHOM, MIJCYMOBYIOYM BHILEBUKIAJEHE Ta 3 METOK YCYHEHHS
OPOTUPIY MDK TOJOKEHHSIMH MDKHApOJHUX JOKYMEHTIB 3 TMpaB JIOJUHU 1
HAI[IOHAJIbBHUM 3aKOHOJIaBCTBOM YKpaiHu, mpornoHyemo cT. 32 KoHcTuTymii
VYkpainu BUKJIACTH BIATOBIIHO A0 MDKHAPOJHUX CTAaHAAPTIB y chepl nmpaB JHOIUHU.

Cnucok sukopucmanux oxcepen ma Jimepamypu:

1. Camonin A. B. HeBTpy4yaHHs y IpHBaTHE KUTTS SIK 3acajia KPUMIiHAIBHOTO
npoBakeHHs. FOpuouuna nayka. 2015. Ne5. C. 148-155.

2. Konctutynis KoponisctBa Hinepmanais Big 17 motoro 1983 p. URL: http:
www.worldconstitutions/archive.

3. Koncrutytis Ykpainu Big 28 uepBHsa 1996 p. Bioomocmi BepxosHoi Paou
Ykpainu. 1996. Ne 30. Ct. 141.

4. Koncrutyuis JIutoBcrkoi PecriyOmiku Bin 25 sxoBTHS 1992 p. URL: http:
www.3Lrs.Lt/home/constitution.

Ipxa IO.Bb.

KaHJIUJAT IOPUIUYHUX HAYK,

3aCIyKEHUU IOPUCT YKpaiHu,

HaYaJIbHUK HAYKOBO-JOCIITHOTO BIALTY
Jlep>kaBHOT'O HayKOBO-IOCIITHOTO

iHcTUTyTY MBC VY)painu,

JOTIEHT Kadepu mpaBa

JIHITPOBCHKOTO TYMaHITAPHOTO YHIBEPCUTETY

TPYJIHOIII PO3BUTKY NPABOBOI CUCTEMM YKPAITHHU
Y IOBOEHHUM NEPIO]

Pociiicbko-yKkpaiHcbKa BiiiHa, K ¥ 1HII1 30pOiiHI KOH(IIIKTH, paHO YM MI3HO
3aBEpIINTHCA. YKpaiHI[l Ta BECh LMBUII30BAHUW CBIT CHOMIBAIOTHCS, IO ITUM
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3aBepIICHHSIM OyJlie TepeMora HajJl arpecopoM Ta BCTAHOBJIECHHS JOBTOTPUBAIOTO
MUPY 13 HOBUMH €(PEKTUBHUMHU T'apaHTIIMHU O€3MEKU JUIsl HAIlIOi AeP/KABU.

Oppasy x micis 3aBeplUIeHHs BIMHU B KpaiHl BUHUKHE HarajibHa notpeda B
nepedopMaTyBaHH1 BIAIHOCUH M1 JIIOJIMHOIO, CYCIIUTBCTBOM Ta JEP>KaBOIO 3 OTJIS Y
Ha 3MIHY NpPIOPUTETIB — BiJ OOOPOHM Ta BHXKMBAHHS 1O BIAOYIOBH, PO3BUTKY,
Oe3neku Ta Onaromosiydus. 3a0e3lneueHHs MOBOEHHUX IMPIOPUTETIB BUMAaratume
MOJIEpHi3allli MPaBOBOi CHUCTEMH JEp>KaBU 3 METOI MOKpAIIeHHS ICHYIOUHMX Ta
CTBOPEHHSI HOBUX OpraHi3alliHO-NPaBOBUX MEXaHI3MIB JJIsl SIKICHOI peanizarlii,
OXOpPOHHU Ta 3aXUCTY MpaB, CBOOO/ Ta 3aKOHHUX 1HTEPECIB (PI3UUHUX Ta OPUTUIHUX
0ci0, MiITPUMaHHS COILIAILHOT 3/1aro/id, HEJOMYIICHHS! BUHUKHEHHSI MacIITaOHUX
COLIIAJIbHO-TIONITUYHUX Ta  COLIAJIbHO-€KOHOMIYHUX KOH(IIIKTIB, PO3BUTKY
€KOHOMIKHM, BIIHOBJIEHHS Ta po30yn0BU 1H(pACTpyKTypHu, JIKBiAAIl HACTIAKIB
BEJICHHS BOEHHUX Jid Ta HaJI3BUYaHMX curyanid. Po30yaoBa BITYM3HSHOI
IIPABOBOi CUCTEMH BHMAaraTuMe MPUWHSATTS MUTTEBUX, PIIITYIHX Ta HETOMYIAPHUX
pIIlieHb, TO3UTHBHI HACIIJIKY B/l IKUX OYyTh BIIYYTHI JIUIIE 3TOIOM.

OnHuM 13 HaWTIEPITUX BUKIIMKIB JUIS JIEP)KAaBU CTaHE HEOOXITHICTh BIAXOITY
BiJl HAJ3BHUYAMHOTO IPABOBOTO pETyJIOBaHHSI IPABOBITHOCUH, 3YMOBJICHOTO
norpedaMu BOEHHOTO Hacy. [3 3aBepmIeHHSM [ii TPaBOBOIO PEKHMY BOEHHOTO
CTaHy OpraHu BiCBKOBOTO Ta JEP>KaBHOTO YIPABIiHHS, MPaBOOXOPOHHI OpraHu
MarwTh OyTH 1M030aBJICHI HAJA3BUYANWHUX MOBHOBAXXEHb OO0 OOMEKEHHs MpaB 1
CBOOOJ JIIOJAMHHU. YCl KOHCTHUTYIIMHI Ta 3aKOHOJAaBYl rapaHTii JOTPUMaHHS Ta
3aXHCTY TpaB 1 CBOOO I JTIOJIMHU MAaOTh OyTH HeTaiHo BijHOBIIeHI. HeoOxiaHO0 Oye
IPOBECTHU ayAUT 3aKOHOJABCTBA, MPUUHATOrO TMiJ 4Yac BIHU, HA MpeAMET HOoro
BianoBinHocTi Konctutyiii Ykpainu ta qo1iasHoCTI Aii y MupHuit yac. Kpim toro,
BapTo Oy/Ie 320X04UYyBATH IHCTUTYTH TPOMAISTHCHKOTO CYCIUIBCTBA IO MOHITOPUHTY
JOTPUMAaHHS TpaB 1 CBOOOJ JIIOJAWMHU B JISUIBHOCTI OpraHiB Jep>KaBHOI By,
OpraHiB MICIIEBOTO CAMOBPSAYBaHHS 31711 HEIOMYIIIEHHS 37I0BKUBaHb Ta CBABIILIS.

VYkpaina mae MOBEpHYTHCS Yy KOHCTUTYLIMHMI ¢dopmar opraHizaiii Ta
3MIMCHEHHS JCp)KaBHOI BJaad BIAMOBIAHO 10 MapiIaMEHTCHhKO-TIPE3UICHTChKOT
dopmu nepkaBHoro mpasininHs. [Ipe3unent Ykpainu (camoctiitHo Ta yepe3 Pamxy
HaIlIOHATBHOI Oe3meku 1 000pOHM) Ma€ yTpUMAaTHCS BiJ AyONroBaHHSA (YHKIIIH
BHKOHABYOI BJIAJIM Ta HAJMIPHOT'O KOHTPOJIIO 3a JISJIbHICTIO OpPraHiB BUKOHABYO1
BIAJM, IHIIUX Jep>KaBHUX opraHiB; BepxoBHa Paga VYkpainm Mae nocunutu
MapJIaMeHTChbKUN KOHTPOJb 3a JisnbHICTIO llpesmpenTta VYkpaiHu, oOpraxisB
BUKOHABYOI BJIa/iM, BIHCHKOBHUX hopMyBaHb ToI0; KabineT MinicTpiB Ykpainu mae
aKTHBI3yBaTH 3a0€3MEYCHHS MPOBEICHHS BHYTPINIHBOI Ta 30BHIMIHBOI MOJTITHKH
JIep’KaBH; PO3POOJICHHS 1 BUKOHAHHS 3arajbHOJNIEPKaBHUX MPOTpaM PO3BUTKY;
CyJloBa cHcTeMa Mae OyTH HaroOBHEHA JOCTAaTHBOIO KUIBKICTIO CYIIIB JUIS
3a0e3MeUeHHs] TPOMAJITHAM JIOCTYITy IO TIPAaBOCYAJsl Ta TMOCWICHHS CYIOBOTO
KOHTPOJIIO 32 MPAaBOOXOPOHHUMH OpPTaHAMH Ta BIHCHKOBUMHU (DOPMYBaAHHSIMHU.

Ha neoxymoBanux TepuTOpisix YKpaiHW MOMEHTAIbHO BUHUKHYTH IMUTAHHS
1[0/I0 BCTAHOBJICHHS/BITHOBJICHHSI MPABOBOTO 3B’S3KYy MDK JIOJIBMH, fKI Tam
MPOKUBAIOTH 1 IEP>KABOIO; MOUIUPEHHS 1i FOPUCAMKIIIT HA BCI MPAaBOBIIHOCUHH, 1110
TaM BUHUKIM J10, MiJl 4ac Ta Miclig OKymaili; (opMyBaHHS MICIEBUX OpPraHiB
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JepXaBHOI BIaJAM, OpraHiB MICIIEBOTO CaMOBpPSAyBaHHsS, JEp)KaBHUX Ta
KOMYHQJIbHUX MIJNPUEMCTB YCTAHOB Ta OpraHizauii; 3a0e3me4YeHHs] OXOPOHHU Ta
3aXUCTy TNpaB 1 CcBOOOA JIIOAMHM, NPOTUAIL 3JIOYMHHOCTI, MIATPUMAHHS
IPOMaJICHKOTO MOPAIKY Ta O€3MeKH; HaJaHHs aJIMIHICTPAaTUBHHUX MOCTYT, METUYHOT,
COLIIAJIbHOI JonToMoru Toio. BoayaeThes, 0 epexkTUBHE BUPIIICHHS LIUX Ta IHIIUX
MUTaHb Ha JIEOKYNOBAHUX TEPUTOPIAX HE MOXKIMBO Oyae 3poOUTH B Mexax
ICHYI0UYOTO MpaBoBoro nojis. Heo6xigHo Oy/1e BCTAHOBUTH TUMYAaCOBUN 0COOIUBUIMA
MPaBOBUM PEXHUM Ha LIUX TEPUTOPIAX 3a/JI MOCTYNOBOI peiHTerpauii TepuTopii Ta
HACeJICHHs B €IWHUN TpaBOBUM, 1HPOPMAIIHHUKM, COLIATIbHO-EKOHOMIUYHUM,
KyJbTYpHUH, OCBITHIH npocTip Ykpainu. HaBenene BuMaratume BHECEHHS 3MiH 10
Koncturymii Ykpainu, yxBaJIeHHs CIEI[iabHOTO 3aKOHY (3aKOHIiB), a Ha HOTo
OCHOBI CHCTEMH MiA3aKOHHUX HOPMAaTHBHO-TIPABOBUX aKTiB.

Baxnmuum KpokoM 110 BinOy10BH Y KpalHH CTaHE OpraHizallis Ta MpOBEACHHS
BuOopiB Ilpesuaenta Ykpainu, BepxoBHoi Pagu VYkpainu, opraHiB MiCLEBOIro
CaMOBPSITyBaHHS BIIMOBIIHO 10 MDKHAPOAHUX BUOOpuMX craHaapTiB. CTBOpEHHS
BUOOpYMX OKpPYTiB Ta BHUOOPUYMX JUIBHUIL HA JIEOKYIIOBAaHUX TEPUTOPIAX,
(dopMyBaHHS TEpPUTOpIATBLHUX BUOOPUYMX KOMICIHM, OpraHi3ailisi TOJOCYBaHHS Ha
TEpUTOPIi IepKaBH Ta 3aKOPIOHOM, 3a0e3rMeueHHs] Oe3MeKH Ta JEMOKPaTHYHOCTI
BHOOPUYOTO IMpOIIeCy, BUBHAUCHHS KaTeropiid rpoMaisiH, sIKi MOKYTh OOMpaTHUCs Ta
OyTu oOpaHUMU, a 5Kl Hi — 1€ JIUIIe He3HAYeHEe KOJIO MUTaHb, SIK1 IOTPeOyBaTUMYTh
HE TUIbKU 3aKOHOAABYOTO BUPILICHHS, aJie i MOJITHYHOTO KOHCEHCYCY.

3 METOI YXWJICHHS BiJI KOHCTUTYIIIHHOTO OOOB’SA3KYy 3axucTy BiTumzHw,
HE3JIC)KHOCTI Ta TEPUTOPIATbHOI IUTICHOCTI YKpaiHU 3 JIep)KaBH JIETAbHO Ta
HeJIETAIbHO BUiXaJIo 0araTto BiiiChKOBO300OB’ I3aHUX IPOMAJISIH K YOJIOBIYUO1, TaK 1
*iHOuO1 cTaTi. He3Baxarouu Ha Te, 110 Jep>kaBa 3allikaBieHa y MOBEPHEHHI ITUX
JOJeN Ha3aj Ta iX 3ajJydeHHs JO0 COIaJIbHOTO Ta €KOHOMIYHOTO KUTTS KpaiHw,
OYEBHIHUM € Te, IO MPABOBHI CTATyC TaKUX OCI0 HE MOXKe OyTH OJTHAKOBUM 13
IIPaBOBUM CTaTyCOM OC10, SIK1 3aJIUIIAIMCS B epKaBl Ta HE TiKaJIu Bix MoOimi3arii
(mpu30BY Ha BIKCHKOBY CIYKOY, TOCTAHOBKH Ha OOJIIKY, OHOBJICHHS JaHUX TOIIO).

VY 3akoHax YkpaiHu mae OyTH BU3HAYEHO CIIPaBEUIMBI HETATUBHI HACIIIKH
(ropunuuHi, (IHAHCOBO-E€KOHOMIUHI, TOJITHYHI), SIKi 111 JIIOAX MalOTh MOHECTH, Y
pasi iX MOBEpHEHHA A0 YKpaiHu. Taki HACHiIKH MaloTh OYTH BIAYYTHUMH TS
CYXWISHTIBY, ajJie HE TAKUMHU, 1100 BIATOPTHYTH iX Oa)KaHHS MOBEPHYTHUCS TOJOMY.
3 ormsAay Ha MOCTYMOBY JIEMOOUTI3aIi0 3HAYHOI KUTBKOCTI JIIOJEH, BUPIMICHHS
BOT0 MUTAHHS B MapjaMEeHTI He MO)XKHA Oyne 3aTAryBaTd 3aJIs HEeIOMYyLICHHS
BUHUKHEHHS COIIAIbHIX KOH(MIIKTIB B CYCITIIBCTBI.

OxpeMoro mpo0IeMO0 Y TIOBOEHHMH TEpioJl CTaHE TOBHE (iHAHCYBaHHS
JIEp’KaBOIO B3ATHX Ha cebe (hiHaHCOBO-MaTEplAIbHUX Ta COIIATBHUX 3000B’sI3aHb
nepes] y9acCHUKaMu OOMOBHX JTiHl, BHYTPINTHBO MEPEMIIEHUMU 0cob0amMu, ocodamu,
SKI TIOCTPAXJAJIA Y 3B’SI3KY 3 BIICBKOBOIO arpeci€ro pociichkoi deaepariii mpoTu
VYkpainu. O6csr nux 30008’ s13aHb HaA3BUYalHO Benukui, Horo 100% nmokpuTTs He
MOXJIMBE 33 PaXyHOK BHYTPIIIHIX PECYPCIB AEpKaBH, aJI’Ke KPIM LIUX 3000B’13aHb
€ ¥ 1HIII1, SIK1 3@ POKU HE3AJIEKHOCTI JIUIIE MPUMHOKYBAJIUCS.
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be3yMoBHO, Ha MOYaTKy MOBOEHHOTO MeEpiony, B YKpaiHy Oyae HaIXOIUTH
Makpo(1HaHCOBA JI0IIOMOra Bij] 3aKOPIOHHUX NapTHEPIB, OJHAK 3 4ACOM ii OyJie Bce
MEHIIEe, a BUTpaT Bce Ounpiie. HemMuHyuye BUHUKHE CHUTYyalisi HECIPOMOXHOCTI1
Jiep>KaBU BUKOHYBATHU BC1 CBOI (DIHAHCOBO-MAaTepialibHi Ta COLliaJIbH1 3000B’ I3aHHS.
Ile npuszBoguTUME A0 KOpYMIii, KOH(MIIKTIB, 110 MNEPEeIIKOAKATUMYTh
MOCTYMAJILHOMY PYXYy JEpKaBU Ta CIOTBOPIOBATUMYTH INMPHUHITUIT BEPXOBEHCTBA
npaBa. Y 3B’A3Ky 3 UM JiepXkaBl HA KOHCTUTYILIIHOMY Ta 3aKOHOJAaBYOMY PIBHI
TpeOa Oyzae neperasaaTi Bci 30008’ a3aHHs. e Oyae 1ocuTh HEMOMYJISIPHUNA KPOK,
OJIHaK 3BY)KEHHS OTpPUMYBauiB IMUIbI, KOMIIEHCAlld, TrapaHTiii 3a paxXyHOK
Jep>kaBu — 1€ BUMora yacy. HagaBatu nonomory tpeba TUIbKH THUM, XTO i1 A1HCHO
notpedye, 1HIIe — Le MOMYJI3M, SIKUi 10 100pa He JOBeE.

VY NOBOEHHOMY YKpaiHCbKOMY CYCNUIBCTB1 Oy/i€ ICHYBaTH CTIMKUN 3aITUT HA
3’sICyBaHHS BCiX OOCTaBUH HETOTOBHOCTI BITUM3HSHHUX CHUJI OOOPOHHM 1 O€3MeKH 0
BiJICiul MOBHOMAcCIHITaOHOT 30poiHOI arpecii. Y>ke He € CEeKpeToM, IO 3Ha4HEe
NPOCYBaHHSI POCIMCHKUX BIMCHK Ha MOYATKY I[i€i arpecii cTaio MOXIUBUM Yepes
Jep>KaBHY 3pajly MOCaI0BUX 1 CIIY»KOOBUX OCIO OpraHiB JIepKaBHOI BJIa/IM, OpPraHiB
MICIIEBOTO CaMOBPSI1yBaHHS, BINCbKOBUX (DOpMYBaHb, 3I0UMHHY O€31SIBHICTh Ta
MpPOpaxyHKHU B Opraxizaiii o00poHH, auBepcii Tomo. [isHHS, 10 MOCIabIo0Th
Halry 00OpPOHO3/IaTHICTh, NMPOJIOBXKYIOTh BUSIBIISITH 1 3apa3, HE TUIbKU Ha (DPOHTI,
ale 1Mo BCil gepkaBi. IMeHa BUHYBaTHUX, OOCTaBHHHM, 3a SKHUX BOHHM BUYHMHWIH
BIJIMOBI/IHI JISTHHS Ta MOTHMBHM MalOTh OyTH BCTAHOBJICHI I Yac PO3CIiTyBaHHS
KPUMIHAJIBHUX MPOBAKEHb, SIKI MAIOTh 3aKIHUUTHUCS PEAIbHUMU BUPOKAMH.

YHUKHEHHS [IUMU JIIOJIbMH TTOKAPAaHHS HEOJAMIHHO CYTTEBO 3HU3UTH JOBIPY
70 BJIaJW, MOXE TMPU3BECTH IO CaMOCYAy Ta 3HAYHUX COIAIbHO-TIOJITUYHUX
KOH(]JIIKTIB, 0COOIMBO 13 IeMOO1LTI30BAHUMHU TPOMATHAMH. 3 METOIO HETOYIICHHS
IIOTO BHWIII OPTaHH JEP>KaBHOI BIAJM MalTh 3a0€3MCUUTH HAICKHY poOOTY
OTICPAaTHBHUX TMPAIiBHUKIB, CJIIAYMX, MPOKYpOPiB, aJBOKATIB, CYAdIB, sIKi O
Crieniaai3yBajaucs Ha BINCHKOBUX MUTAHHAX, JJISI YOr0 HEOOXITHO Oy/ie CTBOPUTH
CHUCTEMY BIMCHKOBOI FOCTHIIII.

[TincymoByroUr HaBeJeHEe, BBaXKalo 3a HEOOX1IHE 3BEpHYTH yBary Ha TOMY,
0 HEe3BAKAIOUM HA TYYH1 OOIITHKH HAITUX MI>KHAPOIHUX COIO3HUKIB Ta MAPTHEPIB
PO BceOIUHY MIATPUMKY Y TIOBOEHHUH TIEP10JI, HaM yciM Tpeba Oy/ie SMUPUTHUCS 13
peaisiMH JKUATTS — MICIS 3aKIHYCHHS pOCIIChKO-YKpaiHCHKO1 BIHH KOYKHA JeprKaBa
Oyne 3axuIiaTd Ta TMPOCYBaTH CBOi HAIllOHAIbHI IHTEPECH, SKI MOXYTh
KapJWHAIBHO CylepeunTH HamuM. Harr oMmpisiauii msix 10 €sporneiicbkoro Coro3y
ta HATO y moBoeHHuii mepiox HEe Oyae KOpPOTKMM. Ta 1 4YIEHCTBO Yy IHUX
oprasizamisx oJipa3y X HE BHPINIUTh HAIll BHYTPINIHI TOJITUYHI, (IHAHCOBI,
iHbPaCTPYKTYpHi, eHepreTHUHI Ta iHmIl pobiemu. [loBoenHa YkpaiHa CTUKHETHCS
13 O6e31144t0 BHYTPINIHIX BUKJIMKIB Ta 3arpo3, siki HaMm MOoTpiOHO Oyzie BUPINIyBaTH
CaMOCTIMHO, [0 BUMaraTUMe AaKTUBHOI pO30YyJOBM HAIIOi MPAaBOBOi CHCTEMH
BIIMOBIJTHO /10 HAITIOHAJIBHUX 1HTEPECIB Ta IEMOKPATUYHHUX I[IHHOCTEH.
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IlenbkoB C. B.

JOKTOp IOPUIUYHHUX HAYK, JOLICHT,
npodecop kadenpu npana
JIHINPOBCHKUI T'YMaHITAPHUN YHIBEPCUTET
ORCID 0000-0003-4044-5824
Bosiomuna M. O.

KaHJUJAT IOPUIUYHUX HAYK,

JIOIIEHT 3aKJaJy BUIIOI OCBITH
KPUMIHAJIBHOTO IIpaBa, MpoIecy

Ta KPUMIHATICTUKU

[HCTUTYTY €KOHOMIKHU Ta IpaBa
KnacuyHOro npuBaTHOrO yHIBEPCUTETY
ORCID 0000-0001-9416-6885
Yopuuii B. A.

acripaHT

KnacuyHOoro npuBaTHOTrO yHIBEPCUTETY

INPUBATHA JETEKTUBHA (PO3ILIYKOBA) AIAJIBHICTD SAK
JOAJATKOBUMU IHCTPYMEHT INIATPUMAHHSA 3AKOHHOCTI TA
ITPABOITIOPAJKY

Peanii chorojeHHs cBimuaTh, IO KPUMIHOTE€HHAa CHTYyalliss B YKpaiHi
3alIMIIAEThCS HAMpyKeHoto. Tak, 3a nanumu Odicy ['eHepaibHOr0 MpoKypopa, B
2023 pomi ob6mikoBaHo 475595 kpuMiHANBHHX MPABOMOPYIIEHb, 3 HUX:
KPUMIHAJIBHUX MPOCTYIKIB — 96238 (20,2% Bia 3aragbHO1 KUTBKOCTI 00JIIKOBAaHUX
KPUMIHAIBHUX IPaBOIOPYIIEHB); HETSHKKHMX 3704nHIB — 67664 (14,2%); TsHKKHX
snounHiB — 190945 (40,1%); ocobnmBO TsHKKHX 3704uHiB — 119632 (25,1%);
KpUMIHAIBHUX TPABOMOPYIIEHb Y SKHX 3JIMCHIOBAJIOCH CIEliaibHE JTOCYA0BE
poscimigyBanns — 1157 (0,24%).

TakuM 9rMHOM, MUTOMA Bara 3apeeCTPOBAHUX TSDKKUX Ta OCOOJIUBO TSHKKUX
3JI0YMHIB cKiagae 65,2% Bim 3araJibHOI KUIBKOCTI OOJIIKOBAaHUX KPHUMiHAJIBLHUX
MIPaBOMOPYIICHD, III0 HE MOXKE HE BUKIIMKATH 3aHETIOKOEHHS.

Ho cyny 3 o6BuHyBanbHUM akToM y 2023 porui cipsimoBano nunie 166189
KpUMIHAIBbHUX mpaBomnopymieHs (34,9% Bixg 3arambHOl KITBKOCTI OOJIKOBaHUX
KpUMIHAIbHUX MPABOMOPYIIEHb), 3 HUX: KpUMIHAIBHUX mpoctynkiB — 49110,
HETSDKKUX 3J0YMHIB — 32372, TSOKKHX 3704dHIB — 77650, 0COONMBO TSIKKUX
3mounHiB — 6444 (3,8%), KpUMiHATBHUX TPABOMOPYIIEHb Y SKUX 3J1HCHIOBAIOCH
creriabHe 10cynoBe po3ciinyBanas — 1042,

Ha xinerns 2023 poky y 302081 kpumiHaIbHOMY MPABOMOPYIICHH] PITICHHS
PO 3aKiHYECHHS 200 MPUTIMHEHHS HE TPUIHSATO, 3 HUX: KPUMIHATBHUX MPOCTYIKIB —
46187 (15,2% Bin 3arambHOi KiTBKOCTI KPUMIHAIBHHX MPABOMOPYIIEHb Y SIKUX
pIIIEHHS HE MPUNHATO), HETSHKKUX 3704nHIB — 33517 (11,1%), TSHKKUX 3JI0YUHIB —
109646 (36,2%), ocobauBo Tsxkux 3mounHIiB — 112329 (37,1%) [1].

OTxe, KUIbKICTh COPSIMOBAHUX JO CYNy KPHUMIHAJIBHUX MPaBOIMOPYIIEHb 3
OOBUHYBaJbHUM aKTOM, JIe/Ib NEPEBUILYE TPETUHY BiJl 3arajibHOi KUIBKOCTI1
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0OJIIKOBaHUX MPaBOMNOPYIIEHb, a KUIBKICTh CIPSIMOBAHUX A0 CYAY KpUMIHAJIbHHUX
MPaBOIMOPYILIEHb 010 OCOOIUBO TSKKHUX 3JI0YMHIB B3arajil 3HaXOJUThCS Ha PiBHI
CTaTUCTHUYHOI MOXHOKM. B TOH Xe dYac cepen HEPO3KPUTUX KPUMIHAIBHUX
MPaBONOPYIIEHb, OCOOJIMBO TSAXKKI 3IOUMHHU MOCIAAIOTH MEPILE MiCIIe.

HaBenenuii ctaTUCTUYHUIN aHANI3 CBIIYUTH MPO KAaTaCTpOo(piuHE MOTOKEHHS,
10 cKJjanocs B chepi 60poThOH 13 3TOUMHHICTIO.

TakuM YWMHOM, MPaBOOXOPOHHI OpraHv YKpaiHu, dYepe3 HU3Ky, SsK
00’€KTUBHHX, TaK 1 Cy0’€KTUBHUX MPHUUYMH (HEAOCTATHE MaTepiaIbHO-TEXHIYHE Ta
(¢inaHcoBe 3abe3neyeHHs, HU3bKAa MNpodeciiiHa MIArOTOBKA  ONEPATUBHUX
OpaliBHUKIB Ta CIII4UX, JAe(dIiIUT JOCBIMYEHHX KaJpiB, BHCOKa MIirpauiiHa
AKTUBHICTh HACEJICHHS BHAC1OK OOMOBUX 1M 1, IK HACIIIOK, KUTbKICHE 3pOCTaHHSI
Ta aKTUBI3allisl 3IOYMHHOTO €JIEMEHTY, KOPYIILis B JJaBaX MPaBOOXOPOHI[IB TOIIIO),
HE 3aBXKAU €(h)eKTUBHO MPOTUIIIOTH 3JIOUNHHOCTI.

Sk 3a3HAYaOTh JOCTIAHUKH, B PO3BHHYTHX KpaiHaxX BCE OUIBIIOTO
NOITMPEHHsT HaOyBalOTh TEHJCHINIi, IIOJO0 3aJTy4eHHS 10 BUKOHAHHS (YHKIIiH
JIep>KaBH, KpIM BIIacHE JEp>KaBHUX OpraHiB, MPUBATHUX YCTAHOB Ta OpraHizaiiii i
okpemux oci0. [IpakThka po3BUHYTHUX KpaiH CBITYHUTh, IO 3aTyYCHHS TPHUBATHUX
yCTaHOB abo0 0cCi0, MOXJIMBE 1 JOLUIbHE B cepl MPaBOOXOPOHHOI MisSIBHOCTI,
30KpeMa y BUTJISII HaJaHHs JCTEKTUBHUX mociyr [2, c. 86].

Take 3amydeHHS He O3HAYa€, MO JCpXKaBa BiJIMOBISETHCS BiJl BUKOHAHHS
CBOiX (yHKI[IH, a00 HaMaraeTbCs TMO30aBUTHCS BIAMOBIMAIBHOCTI 3a CBOIO
nisuTbHICTh. HaBmaku, HaJaHHS MPUBATHUM yCTaHOBAaM IpaBa BUKOHYBATH JESIKi
3aBIaHHA B cdepl MPaBOOXOPOHHOI AISIBHOCTI, IIO JIOCI aCOLIIIOTHCS SK CYTO
JIep>KaBH1, CTBOPUTb YMOBM [JIsl IMIJIBUIEHHS €()EKTUBHOCTI 3aXHCTy MpaB Ta
1HTEepeciB TpoMajiiH a00 IOPUANIHUX 0Ci0, 3aI0BOJICHHS iX MOTped y Gi3udHOMY
3aXHCTi, B OTpUMaHHI iH(dopMaIllii, J0Ka3iB, TOKYMEHTIB, KOHCYJIbTAIIMHUX TTOCTYT
TOIIIO.

[IpuBatHa nerekTHBHA (PO3IIYKOBA) AISUTBHICTH 3apOJMBIINCH HAMPHUKIHII
XIX ct., HaOyJa MIUPOKOTO MOMIMPEHHS B 3aXITHUX Ta IHIIUX KpaiHax. bimpmn sk
CTOJIITTSI €BOJIFOIII TMPH3BEIM JO TOTO, CTAHOM Ha TEMEepilllHIM Yac MpuBaTHI
JICTEKTUBU Ta JCTEKTHUBHI areHTCTBA HAJAIOTh IIMPOKUN CIIEKTP MOCIYT Bil CYTO
¢G13udHOTO 3aXHUCTy (OXOPOHHA IMISIBHICTH) O MPUUHATTA AKTUBHOI ydacTi B
pO3CITiIyBaHHI 3JI0YMHIB Ta PO3MIYKY 3HUKIUX 0cCi0 abo MmaitHa (po3mrykoBa
nisuTbHICTR). B Takux kpainax, sk CILA, BenukoGpuranis, ®@paniis, Himequnna ta
NeSAKUX 1HINWX, TPUBATHI JETCKTUBH HAAUICHI I[MHPOKUMH IpaBaMu 1
MOBHOBAXCHHSIMHU Ta JIIOTh SK MAPTHEPHU JICPKABHUX MPABOOXOPOHHUX OPTaHiB.
OTpumaHi TPUBATHUMHU JETEKTHBAMHU 1H(pOpPMAIIis, JOKYMEHTH, 1HII MaTepiaiu
MOXXYTb, HaBITh, OyTH BUKOPHCTAHI, K JIOKa31 B CYJIOBUX 3aCIJaHHSAX MPU PO3TISAI1
KPUMIHAIbHUX, aIMIHICTPATUBHUX Ta MIUBUTHHUX CIIPaB. TaKUM YUHOM, Y PO3BUTKY
MPUBATHOT JETEKTUBHOI (PO3IIYKOBOI) MISTIBHOCTI 3aIliKaBJeH1, SK TPOMAJISTHU, TaK
1 AepkaBa.

B Toii ke yac, HOpMaTUBHO-TIPAaBOBA PETIAMEHTAIlis MPUBATHO1 JETCKTUBHO1
JUSTTBHOCTI Ma€ CyTTEBI BIIMIHHOCTI B Pi3HUX KpaiHax. Tak, y HiMeuunHi npuBaTHa
JNETEKTUBHA MISUTbHICTh PErVIAMEHTYEThCSl (hellepalbHUM 3aKOHOM, OTPUMAaHHS
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JUEH31M 7151 3A1MCHEHHsI TaKOro BUY AISUIBHOCTI HE MOTPIOHO, BIACYTHI BUMOTHU
IOJI0 IOPUIWYHOI OCBITH a00 MOCBiLy poOOTH B MPaBOOXOPOHHUX oOpraHax. B
CIIIA, naBnaku, npuBaTHa JETEKTUBHA (PO3IIYKOBA) IISJIBHICTh PETIAMEHTYETHCS
Ha piBHI IITATIB, €EAUHUNA (eAepabHUN 3aKOH BIACYTHIM. Y OUIBIIOCTI IITATIB JJIs
HaOyTTs TpaBa 3alHATTS TaKUM BHJAOM JISUIBHOCTI HEOOXIIHO OTpPUMAHHS
BIIMOBIAHOT JIIIIEH311, sIKi OyBarOTh TPHOX BUIIB: «A» - HaJa€ MPABO HA 31HCHEHHS
IisIbHOCT 31 300py 1HGopMalii, «B» - Hagae mpaBo Ha 31HICHEHHS OXOPOHHOI
nismpHOCTI Ta «C» - KOMOIHOBaHa JIIEH3IA, HaJa€ MpPaBO Ha 3A1MCHEHHS
PO3IIYKOBUX Ta OXOPOHHUX (PyHKII. TakuM YMHOM, HE3Ba)KalOUM Ha BIJICYTHICTh
enuHOro deeparbHOTO 3aKOHY, MPUBaTHA JACTEKTUBHA (PO3IIYKOBA) NIsUILHICTH B
CIIA nepeOyBae i THJIBHAM HaTJSI0M JePKaBH.

[{ikaBo10 0COOMUBICTIO MPOBAKEHHS AeTeKTUBHO1 AistibHOCTI Yy CHIA € Te,
IO TMPUBATHUM JETEKTHBAM 3a00pPOHEHO KOPHCTYBATHCS IMOJIEUCHKIMHU
KPUMIHATICTUYHUMHU 0OJikamu. binbmr toro, mpuBatHuM naerektuBam y CIIA
B3araJi He MO)XHa BHKOPHUCTOBYBAaTH CBOi 3B’S3KM B TONIMii, K JDKEPEIOo
iHpopmariii. B Toit ke yac, npuBatHi netektuBu B CILIA He 3000B’s13aH1 HagaBaTH
noJiuii iHpopMalilo Ta IHIII MaTepiajd OTPUMaHI HUMH CaMOCTIMHO mia 4ac
NPOBAKEHHS JIETEKTUBHOI JMISUTBHOCTI (32 BUKIIOUECHHSIM OTPUMAaHHS JIOKa3iB B
NIPOBAKEHHSAX MO0 TSIKKHX Ta OCOOJIMBO TSHKKHMX 3JIOUHHIB).

VY Benuko6putanii, Ha BinMiHy Bifg CILIA, mpuBaTHI 1€TEeKTUBU MAIOTh MPaBO
1 MOXKJIUBICTh BUKOPUCTOBYBATH IIMPOKUM CIEKTP TEXHIYHOTO OOJagHAHHS IS
oTpuMaHHs 1HQoOpMallii, a TaKOX MalTh JOCTYI O TaK 3BAHOTO ILIEHTPAIHHOIO
MOJIIIIECHLKOTO KOMIT FoTepa. 3arainom,y BennkoOpuTaHii criocTepiraeTbes JOBOJII
TICHA CHIBIIpalls Jep>KaBHUX IIPABOOXOPOHHUX OpPraHiB Ta MPUBATHUX JETEKTUBIB 1
ix 00’ eqHAHb, OYIb-IKUX 0OMEKEHB, III00 B3aEMHOTO 1H(HOPMYBaHHS MPO 0¢i0, 110
CKOimn abo TOTYIOTh 3JI0YMHH, TOJIi Ta TPOIECH, IO BiTOYBaIOThCA B
KPUMIHAILHOMY CEPEIOBHIII ToIo, He BcTaHoBiIeHOo [3]. Taka cmiBmpalls crpusie
OUTBII €()eKTUBHOMY IOTIEPEKEHHIO Ta PO3CIIAyBaHHIO 3JI0YMHIB, 3aXUCTY TIpaB 1
CB0O0O]I TPOMAJISH 1 FOPUIUYHUX OCi0.

o crocyethes kpain CximHoi €BpomM, CIiJl 3a3HAYMTH, [0 TpPHUBATHA
JIETeKTUBHA (PO3IIYyKOBA) AISUTBHICTh B HUX TAKOX JIETalli30BaHa Ta 3aKOHO/IABYO
pernmamentoBana. Tak, y Pecny6mini Ilomema mie 3akon «IIpo nmerexktuBHI
nociyru», B JIatsii — 3akon «[Ipo mpuBaTHy neTeKTUBHY AisIbHICTE» Ta [IpaBumna
JineH3yBaHHs Ta ceprudikaiii geTeKTuBIB, 3aTBepkeHi Kabinetom MiHicTpiB
JlatBii, B PecmyOmini MongoBa «IIpo mnpuBaTHy HETEKTHBHY 1 OXOPOHHY
nisutbHICTEY [4, ¢. 108].

B Vkpaini, He3Bakarouu Ha MparHeHHs 70 €BPOMEHCHKOIT CIITBHOTH, CTAHOM
Ha CHOTOHINIHINA JeHb, TaKa AISIbHICTh HA 3aKOHOaBYOMY PiBHI HE BperyJibOBaHa.
Oco0u, 1110 HAJAIOTh AETEKTUBHI MTOCIYTH MAIOTh MOIYJIeTadbHUN CTaTyC, AIIOTh Ha
IiJICTaBl 3aKOHOJABCTBA, SKUM PErIaMEHTYEThCS IMAMPUEMHHUIIbKA TISIBHICTD, iX
nmpaBa Ta OOOB’SI3KM, BUMOTH JO LMX OCIO (HAasBHICTh IOPHAMYHOI a00 1HIIO]
CHeLiaTbHOI OCBITH, CTaXy poOOTH B NPaBOOXOPOHHUX CTPYKTypax, BIK,
BIJICYTHICTbh CyIUMOCTEH TOI110) HE BU3HAYEHI.
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[TinOuBaroun MiAICYMKHU 3a3HAYMMO, 10 NMPUBATHA JETEKTUBHA (PO3IIYKOBA)
JISUIBHICT HAaOylla MIMPOKOTO MOLUIMPEHHS, AK 3aXIJHOEBPOINEHWCHKUX, Tak 1 B
CX1THO€BpOIENChKUX KpaiHax, a Takoxk B CIIA ta BenukoOputanii. 3a3HaueHuit
BUJ JISUIBHOCTI Yy BKa3aHUX KpaiHaxX PerjJaMeHTYeThbCs Ha 3aKOHOAABYOMY PiBHI.
3aKoHU, SIKUM BperyJibOBaHa MpUBaTHA JIETEKTUBHA (PO3IIYKOBA) ISIIBHICTh MAlOTh
CYTT€EBI, IHKOJIU paJMKabHI BIAMIHHOCTI. 3ajdydy€HHs] MPUBATHUX JIETEKTUBIB 0
BUKOHAHHS MPAaBOOXOPOHHOI (DYHKIIIT AepakKaBu, MOPAJ 3 iX TICHOIO CIIBIPALICIO 3
JIEp>)KaBHUMH  TPABOOXOPOHHUMHU  CTPYKTypamu, JEM0  PO3BAHTAXKYE
MIPaBOOXOPOHIIIB, CIpUsie€ OUTbII €(EKTUBHOMY 3aXHMCTY MPaB 1 OCHOBOIOJIOXKHUX
cBOOOJ] TPOMAJIsiH, 10 B CBOIO Yepry MOCHIIUTh MOXJIMBOCTI IEPKABU B HAMPSIMKY
3a0e3Me4eHHsI 3aKOHHOCTI 1 MPaBOIOPSIKY.
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JOCTITHUK y cdepi mpaBa Ta ¢intonorii — y cBoiii kuusi 2012 poxy «Reading Law.
The Interpretation of Legal Texts» [1].

V 3aranpHOMY, 3TiIHO 13 HaJJaHUM aBTOpPaMU BH3HAUYECHHSIM, MeToj moJsirae
B TOMY, a0 «BHU3HAYATH 3aCTOCYBAHHS PETYISITUBHOIO TEKCTY /10 IEBHUX 00CTaBUH
Ha OCHOBI1 TOTO, SIK PO3YMHHUI [pO3CYyIJIMBUH | YUTaY, IKUN MOBHICTIO KOMIIETCHTHU
y MOBI, 3p03yMiB O 11€# TEKCT Ha Yac oro npuiHATTI» [1]. ApTukynsuis Mertony,
K BUIUIMBAE 13 KOHTEKCTY LIMTOBAHOI Mpalll aBTOPIB, € MEBHOI PEAKII€I0 Ha
BUKIIUKHM, SIKI TIOCTalOTh Y 3B’A3KYy 13 TIOLIMPEHHSM 3aHAATO «BUIBHOTO»
CYIIBCBKOTO TIIYMay€HHs MpaBa, sIKe, MO CYyTi, 3MIHIOE MHCAHE MPABO 1 TBOPUTH
HOBE.

B YkpaiHi — 3arajibHa XapakTepuCTHKA. 32 JaHUMH CIUHOTO IEPKABHOTO
peecTpy cyAoBUX pilieHb [2], ctaHoM Ha 31 TpaBHs 2024 poky, 49 cyn0oBuX pillieHb
TaK Yd 1HAKIIE 3ralyI0Th «YECHE YUTAHH», 3 HUX 12 — cyaiB nepuioi incTaHuii, 17 —
cyniB anensuiHoi iHcTaHIii, 20 — Bepxosuoro Cyny.

Meton 1me He OTpUMaB HAyKoBOi peduekcii. Y ropuIuyHId HAayKOBIi
nyOninucTuii nonynspuzatopom Metoay € nan CranicinaB KyHsHCbKHIA, agBOKAT
[3], sixmii, six i Ckanist Ta TapHep, BOayae y HbOMY MEBHHI TOPATYHOK Bl HAaAMIpy
CBaBUIbHOI «CYJIBCHKOI MPaBOTBOPUOCTI», a00 kK «CYJAOBOr0 aKTUBI3MY», SIK il
XapakTepusye aBTop [4].

[lepmum cyzapaero, sIKMA apTUKYJIbOBAHO 3acTOCYBaB MeToa y CyIOBOMY
pimienHi (1 B MOJAJBIIOMY HEOAHOPA30BO 3aCTOCOBYBaB), € maH Muxaiino
Cnobonin, cymuas CXigHoro amensiiiiHOro TrocmogapchbKoro Cyay: — y JIBOX
noctanoBax Bix 18.05.2021 [5, 6]. ¥V akrax BepxoHoro Cyay Brepiiie Ha «4ecHe
YUTAHHS» MOCUJIAIOTECA Yy CBOIX OKpemux nymkax cynai Onena Kibenko [7] Ta
Bacuns Kpar [8]. Ilepmie »x 3acrocyBanHs MeToay y CyIOBOMY pillIeHHI
Bepxosuoro Cyay Binoymocs 12.01.2023 [9].

[Ilomo wmacmTabiB 3acTocyBaHHS MeToAy y4YaCHMKaMH CIIPaBU Ba)KKO
BHCHYBATH IIOCh KOHKPETHE, ajie BOHO, SIK MIHIMYM HasiBHE, MPO 1110 CBITYUTH HOTO
3raJlyBaHHs TPO BIJMOBIIHI apryMEHTH YYacCHHUKIB CIPaBU y CYJOBHUX PIIICHHSIX
[AuB., Hamp., 10].

B Ykpaini — HanionaabHuii cy0cTpar. 3BuyaiiHo, MeTOa HE € YMMOCh
a0COJIOTHO HOBUM JUIsl HAIIOTO MpaBa. Tak, 3araJbHOBH3HAHMM B YKPAaTHCBHKIM
Teopii mpaBa MeTOAOM (crocoOOM) TIyMaueHHS HOPM IIpaBa € TaK 3BaHHM
«MOBHHUI», a00 «TpaMaTHYHHN», «(PLIOJOTIYHUNY», «TeKcToBHi». Llel cmocio
IIUPOKO 1 apTHKYJIHOBAHO 3aCTOCOBYETHCA CylaMH («rpaMaTHYHE TIyMadeHHS
3ragyerbes y Oubine 9 TUC. CyOBUX pIllieHb — 3a JaHUMU C€IUHOTO JEPKABHOTO
peecTpy CynoBuX pimieHs [2]). Dinonoriuae TIIyMadeHHS SK MPIOPUTETHUHA CIIOCIO
TIIyMadeHHs1 (IIOMpaB/ia, CTOCOBHO IOJIOKEHb MPAaBOYMHIB, a HE HOPM IpaBa)
nependavene LK Ykpainu [11] (4. 3 c1. 213 — «Tpu TIIyMa4deHH1 3MiCTy TPaBOYHHY
OepyTbCs A0 yBaru OJHAKOBE ISl BCHOTO 3MICTy NMPaBOYMHY 3HAYCHHS CIiB 1
MOHATh, a TaKOXX 3araJIbHONPHUIHSATE Yy BIAMOBINHIA cdepl BIAHOCHH 3HAYCHHS
TEPMIHIBY).

B VYkpaini — Jgeski npuKJIagM CcyaoBOro 3acrocyBaHHsi. CXigHuii
anessiuiMHUN rocnoapchbkuid cyly 3actocyBas [6] MeToa 3acTocoBaHo 110 PieHHs
Koncturymiithoro Cyny VYikpainm Ne 7-pn/2009 Bim 16.04.2009 poky [12].

1 dopmanbHo — Konerii cyaais nig ronosysaHHAM cyani Muxaiina ChobogiHa.
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Anensuiiinuii cyn BucHyBaB: «IIpsme 1 yecHe unTanHs pimeHHs: KoHCcTUTYI1IHHOTO
Cyny VYkpainu [...] CBITUUTH NpO T€, IO OPTaH MICHEBOIO CaMOBPSIAYBAHHS HE
MO>K€ CKacyBaTH CBOI'O BJIACHOTO PIIICHHS IHAUBIIYaJIbHOT'O XapaKTepy, IKIO BOHO
MOTSTJIO BUHUKHEHHS MpaB Y TPETiX 0Ci0, HaMpUKIIaa, IpaBa BUMAaraTu yKJIaJeHHs
JOTOBOpPY OpeHau 3emii». HeoOXinHICTh TiAyMaueHHs B I[bOMY BHUIIAJKY ILIOTO
pimienHs Koncruryniitnoro Cyny O0yia 3yMOBJI€Ha TUM, IO B HOTO PE30JII0TUBHIN
YaCTHHI BIANOBIAb HA MHUTaHHSA PO MOXKJIHUBICTH CKAacyBaHHS PIIIEHb OpraHy
MICHEBOI0 CaMOBPSyBaHHS 1HAWBIYyaJlbHOTO XapakTepy BHKJIaJeHa JOBOJI
HEYITKO («OpraH MICLEBOrO0 CaMOBpPSAYBaHHS Ma€ MpaBO MpUIMATH pIIICHHS,
BHOCUTH JI0 HUX 3MIHU Ta/4¥ CKaCOBYBATH iX Ha MIJCTaBi, B ME€XaX MOBHOBAXXECHb
Ta y crocib, mo nependaveni Koncruryuiero ta 3akoHamu Ykpainu»). OnHak npu
IIbOMY Y MOTHUBYBaJIbHIA YacTUHI (a03. 6 1. 5) YITKO 3a3HAYEHO: «HEHOPMATUBHI
NpaBOBlI AKTH OpraHy MICIIEBOTO CaMOBPSIyBaHHS € aKTaMu OJHOPa30BOI0
3aCTOCYBaHHS, BUUEPIYIOTh CBOIO 10 (PAKTOM iXHBOTO BUKOHAHHS, TOMY BOHH HE
MOKYTh OyTH CKacoBaH1 YM 3MIHEH1 OPraHOM MICIIEBOT'O CaMOBPSIYBaHHS MICIs iX
BUKOHAHHS.

CXigHuil anensdmiiHui TOCHoMapChkuil cyay 3actocyBaB [S] Metoa 10
cT. 79-1 3K Vkpainu. Cyn 3a3naunB: «I[Ipsime 1 uecHe untanns Hopmu cT. 79-1 3K
VYkpaiaun 3aKoHy CBITYUTH MPO HEMOXKJIMBICTh BUHUKHEHHS JUISTHKH SIK 00’ €KTY
UBUILHUX IIPAB 10 MOMEHTY pPeecTpallii mpasa BIACHOCTI Ha 110 3eMEJIbHY JUISTHKY.
Hopma 4. 4 cr. 79-1 3K Vkpainu, Ha sIKy NOCUJIAETHCS MO3MBAaY, PErIaMEHTYE
dbopMyBaHHS 3eMeNIbHOI NUISHKH, a HE BUHUKHEHHS 00 €KTy LMBUIBHUX IPaB.
BianogigHo x 10 4. 9 cT. 79-1 3emenpHoro Kogekcy Ykpainu 3eMenbHa IiIsTHKA SK
00’€KT NUBUIBHUX TIpaB BHHUKAE TIi3HIIIE JaTh (OpPMYBaHHS TUIBKH ITICIIS
peecTpallii mpaBa BIACHOCTI Ha TaKy AUIAHKY». B IIboMy BUTIAJKy «dECHE YUTAHHS
JIOTIOMOTJIO TIOJI0JIaTH BUOIPKOBHM MIAXiA IS BHOOPY 3aCTOCOBHOI HOPMH, Ha
SKOMY HAaroJIONIyBaB YYaCHUK CIIPaBU Ta BUTIYMAUUTH 11 3MICT MIJITXOM PO3YMHOTO
BpaxyBaHHSI CHCTEMHOTO 3B’sI3Ky HOpM, 00’ € JTHAaHUX IIJIICHUM TeKCcToM cT. 79-1 3K
VYkpaiHu.

CXigHuM ameNsIiiHud TOoCTOJapChKui cyay 3actocyBaB [13] Meton
3acTocoBaHo 70 4. 6 cT. 91 I'TIK Ykpainu [14] («Skmmo mogaHo Komito (€IeKTPOHHY
KOIII0) MMChbMOBOTO JI0Ka3y, CyJl 3a KJIOMOTaHHSAM Y4aCHUKa CIpaBH ab0 3 BIACHOI
HIIIATHBA MOX€E BUTPEeOyBaTH y BIJIMOBITHOT 0COOHM OPHUTiHAT TUCEMOBOTO JI0KA3y.
Sxo OpI/IFiHaJ'I TMHCHMOBOTO JI0Ka3y He MOJIaHW, a YYaCHHK CHpaBH abo0 Cyj
CTaBUTH MiJ CYMHIB BIIMOBIIHICTh MOAAHOI KOTIii (€JIEKTPOHHOT KOHll) opHrlHany,
TaKWil 10Ka3 He OepeTbCsl CYyJIOM 10 yBarH») Cyn BHCHYBAB! «B pasi BIILCYTHOCTI
OpHUTIHATY MHUCHMOBOTO JTOKA3y Ta HASBHOCTI CYMHIBIB YYaCHUKIB CTIOPIB Y IIbOMY
JI0Ka3i, TaKWi J0Ka3 HE MPUHAMAETHCSA CYJIOM JI0 yBaru HE3alie)KHO BiJ HASIBHOCTI
HOTapiaTbHO TOCBITYCHUX KO,

Bkpaii 1ikaBoto € 3acTocyBaHHs THUM ke cynom [15] Mertoay mo 4. 6 cT. 13
3akony VYxkpainu «lIpo cymoyctpiii 1 cratyc cyaniB» («BHCHOBKH TIOJO
3aCTOCYBaHHSI HOpPM TIpaBa, BUKIAJeHI y TmocTaHoBax BepxoBaoro Cymy,
BPaxOBYIOThCSI IHIMUMHU CyAaMH TPH 3aCTOCYBaHHI TaKMX HOpM mpaBay). Cya
BHUCHYBAB, 1110 «IIPSME 1 YeCHE YUTAHHS HABEJICHOI HOPMH CBIAYUTH PO BIICYTHICTh
IMIIEpATUBHOTO MPUITUCY PO HACIIyBaHHS a00 000B’A3KY BIATBOPEHHS MPABOBUX
no3utiii BC [...]. [B] kpainax niGepaibHUX JE€MOKpATIi IMIEpAaTUBHUN MPUIIKC
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3aKOHY HEe MOXe OyTH COpMyNIbOBaHWH (pa3aMH Ha KIITAIT «BPaXOBYETHCSY,
«IIPUHAMAETHCS IO YBarm» TOIIOY.

Bepxosuuii Cyn 3actocyBaB Metoa [16] ninsa Timymadenss n. 5 4. 1 cr. 150
HITK VYkpaiau [17] («Ilo3oB 3a0e3neuyerbesi: [...] 5) 3yNUHEHHSIM MPOJAXY
apeIITOBAHOrO MaiiHa, SKIO IMOJaHO M030B MPO BH3HAHHS IIpaBa BJIIACHOCTI HA IIe
MaKHO i PO 3HATTS 3 HHOTO apemTy») Cyn BHCHYBAB, 1110, X0'a 3arallbHe IPaBHIIo
JIOIyCKa€e 3a0e3MeueHHs] TMO30BYy 1 0 TPEea SBJICHHS IMO30BYy, y I[bOMY BHUIAIKY
M030B MOKe€ OyTu 3a0e3nedeHHid 3yNMUHEHHSM IMPOJa)xy apelToBaHOrO MaiiHa
JIUIIIE TICHS TTOJAaHHS MO30BY.

BepxoBuuit Cyn (koneriss cynnie  KacamiifHoro mIHMBUIBHOTO —CYAY)
BUKOpUcTaB MeToa npu OOIPYHTYBaHHI AOLUIBHOCTI BIICTYNY BiJl MONEpeaHIX
NpaBOBUX BHUCHOBKIB BepxoBHoro Cyay mpo Te, 110 BHTPAaTH Ha IMPOBEACHHS
EKCIIEPTU3U BIIIKOIOBYIOTHCS JIUIIC y BUIAJKY i1 MPU3HAYCHHS Ta TPOBEICHHS
micist BIAKPUTTS TpoBajkeHHs y cmpaBi [18]. 3romom Takuii Biactynm OyB
peanmizoBanuit  BepxoBaum Cynom (Benuka [lamara), skuii BUCHYBaB:
«BIIIIKOTYBaHHS BUTPAT 3a MPOBEJICHHS CKCIIEPTH3U HE 0OMEKYEThCSI BUTIAJKOM 11
NPHU3HAYCHHS Ta TMPOBEACHHS ITiCAS BUIKPUTTS MPOBAPKCHHS Yy chpasi. |[...]
CTOPOHA, Ha KOPHUCTh SKOI YXBAJCHO PIIICHHS, MAa€ MPaBO Ha BIIIIKOYBaHHS
BUTPAT 3a EKCIIEPTU3Y, MPOBEJACHY JIO TOJAHHS IT030BY, SKIIO TaKi BUTPATH
IOB’sI3aH1 3 PO3MJISIZIOM CIPaBH, 30KpeMa SIKIIO CYJOM BpPaxOBaHO BiATOBIIHHMA
BUCHOBOK €KcrepTa sk Jokas3» [19].

JuckyciiiHuM BUaaeThes TiiyMadeHHs: BepxoBauM CyzioM 13 MOCUIIAHHSIM Ha
Metoa [20] mian. 17.4 mignyskry 17 nyskty 1 posminy XIII «Ilepeximgni
nosioxeHHs» L{IIK Ykpainu («y pa3i BTpaTH BHKOHABUOT'O JOKYMEHTA CYI, SKUAU
PO3IIIsIAaB CIPABY SK CyJI MEPIIOT IHCTAHII{, HE3aJIEKHO BiJ] TOTO, CY/ IKOT IHCTAHIIi1
BUJIaB BUKOHABYMI JOKYMEHT, MOK€ BHJATU MOro JyOJiKaT, SIKIIO CTATyBad abo
Jiep>KaBHUM BUKOHABEI[b, PUBATHUI BUKOHABEIlh 3BEPHYBCS 13 3asSBOIO MPO 1€ J10
3aKIHYEHHS CTPOKY, BCTAHOBJICHOTO JJI TIPE/1’ IBJICHHSI BUKOHABUOTO IOKYMEHTA 10
BUKOHaHH»). Cyq MaB HaMip mepenaTu crpaBy Ha posrisa Benukoi [Mamatu (sika
3pEIITOI0 BIIMOBHMIIACS PO3TIISAATH cripaBy [21]), 100 BUPIMIUTH, YU HIJISITAIOTh Y
JAHOMY BHUIIAJKY MO3UTUBHOMY JOKa3yBaHHIO, 1110 BUKOHABUMN JOKYMEHT J1HCHO
BTpaueHuii. Cyqn B yxBajl 3a3HA4MB TakKe: «PO3YMHUN YHUTa4, SKUN TMOBHICTIO
BOJIOJ[I€ MOBOIO 3pO3yMiB OU TEKCT HOPMH Y ii B3a€EMO3B SI3KY 3 IHIIUMH HOPMaMH
Ta 3acajJjaMH ITUBLILHOTO CYJOYMHCTBA TakK, IO NMPU BUPIMICHHI MUTAHHS IIPO
BUJa4y AyOTikaTa BUKOHABYOTO JINCTA Y 3B 53Ky 3 MOTO BTPATOIO 3asBHUK TTOBUHEH
MOBIJOMHTH CyAy 0OCTaBUHHU, 3 KX BUKOHABYMM JIUCT OYyJI0 BTpAYCHO, MOAABIIH
BIIMMOBITHI JTOKA3W; MPOTHIIC)KHUH ITAXiJ, IO CTATYBa4Y HE TOBHHEH JTOBOJUTH
¢bi13UUHOT BTpaTH OpPUTIHAIY BUKOHABUYOTO JIUCTA, & MA€ JOBOJUTH BIJCYTHICTH y
HBOTO BHUKOHABYOTO JOKYMEHTY, CYNEPEUHTh peaizaiii MPUHIUITY 3MarajbHOCT1
CTOpIH Ta JIOBEJCHHS IMepes CyloM OOTPYHTOBAHOCTI CBOiX BUMOT». BOadaerhcs,
0 TYT OTOJIONIEHO 3acToCyBaHHS MeTomy, OJIHaK HacmpaB[i 3aCTOCOBAHO IHIII
NpUioMH TIIyMadeHHS, OCKUTbkM MeToa sikpa3 He mnependadae 3BEpPHEHHS 0
MPUHIMIIB TpaBa. B cBoto depry, mpomoHoBanuid CyJIOoM BHCHOBOK 13 TEKCTY
aHaJII30BaHO1 HOPMU HE BUIUIMBAE, 13a gonomororw Meroay noOyaoBaHuii OyTy He
MIT.

B Ykpaini Ta cBiTi — nmepeBarn ta mepcneKTuBH. OTXe, 4YM Ma€ CEHC
ICHyBaHHSI METOJTy «YECHOTO YHUTAHHS», KOJIM BXKE MAEMO «TPaAMATUIHUN METOI».
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Ha namy nymky, BIANOBIAb MO3UTUBHA. METOA «YECHOTO UMTAaHHA» Ma€ HU3KY
nepesar: 1) anentoe 70 po3yMHOTo (PO3CYUIMBOTO) YMTa4a, 3 TOUKH 30PY SKOTO 1
HEOOXITHO TPOBOAUTH «YECHE» YUTAHHS; 2) HArojollye Ha YECHOMY,
0e3CTOPOHHBOMY, 00’ €KTUBHOMY YMTaHHI, BUIBHOMY BiJl OCOOMCTHX ynoz[06aHB, y
TOMY YHCJl JOKTPUHAJIBHO-TIPABOBHUX; 3) BIATAK Ma€ MIIHUN 3B’SA30K 13
3arajlbHONPAaBOBMMH HPHHIUIAMH PO3YMHOCTI, J:[O6pOCOB1CHOCT1 CIIpaBeJIMBOCTI;
4) Haae XPOHOJIOTIYHUI OpPIEHTHP I 3aCTOCYBAaHHS 1 TIyMauyeHHS MOBHHX
3ac00iB: yac yXBaJIEHHA TEKCTYy HOPMH; 5) 3BepTa€ yBary Ha HEOOXITHICTb
MOMIPKOBAHOCTI y TOMY, IIO HAa3WBAIOTh «CYJOBOIO MPABOTBOPUICTION, 3AaTHHUM
OaJlaHCyBaTH Ta MOINEPEIKYBATH HaIMIPHO BUIBHE CYJIOBE TIIyMayeHHs MTpaBa.

IcHye 1 HM3Ka MPOOJIEMHUX MUTaHb, SIKI MOIJIM O OyTH BUpillIeHi, y T.4.,
HayKOBOIO peq)neKcu:}o 1) cniBBigHOMIEHHsT MeToay Ta IHIIUX METOJIB
TIYMayeHHs 1 iX PpO3MEXYBaHHs; 2) Yy3roJkeHicTb MeTogy Ta NPUHLMITY
BEPXOBEHCTBA MpaBa; 3) 00’ €M TEKCTY, IKMIi MOBUHEH OyTH 00’ €KTOM MPUKIATaHHS
pOro MeToay) (3rpyOlia — 4YM Hall PO3YMHHMM Ta PO3CYAJMBHM YWTad Mae
«MPOYUTATHY» JIUILE HOPMY, IO TIYMA4yUThCS, YA BEChb BIAMOBIIHUNA IHCTUTYT,
rajxysb, HallloHAJIbHE MPaBo 1 T.1.).
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JOCSITHEHb HAYKH 1 TEXHIKH Y O0pOTHO1
31 3JIOUMHHICTIO»
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HOBI KPUMIHAJIICTUYHI PO3POBKHA Y 3ABE3IIEYEHHI
MNPABONOPSAAKY TA MPOTUAI 3JIOUUMHHOCTI

XapkiB 0JICHHO TIOTAPTAE BT BOPOKUX 00CTpiniB pd. HeoOXimHo moaeHHo
MPOBOJUTH OTJISAM MICIh BiIydYaHb CHapsaiB. PakeTHi ynapw npu3BOASTH [0
JIECSITKIB JKEPTB CEpe/I MEIIKAHI[IB MiCTa XapKOBa.

BukopuctanHs  IHHOBAIIMHUX  KPUMIHATICTUYHUX  PO3POOOK  MIOJ0
nposeneHHs JJHK ananiziB Ha MmicIiii moaii CyTTEBO MPUIIBUIIYE PO3CIIITyBaHHS.

Tak, Baenb 25 TpaBHsa 2024 poky IB1 pakeTH BIYUYUIIU y TIIEpMapKeT MicTa
XapkoBa. binblie micTHaaUsSTH TOAuH BinOyBanacs JikBiaamis moxexi. Ha micii
MoAli MpaioBaB IITA0 CIIIYOTO YNPABIIHHSA MOJIMIT Ta KPUMIHATICTUYHA
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nabopatopii. Ha ceorogni 18 3arubnmx 1 JecaTku 3HUKIMX Oe3BicTU. byno
inenTudikoBano Tina 10 rpoMajisH, B mepeBakHiil OUTBIIOCTI, 3a Jonomororo JIHK-
tectiB [1]. Tak, y npsmux poauuiB 6epetbest 3pa3ok JJHK i Ha micti BimOyBaeThCs
inentudikanis. byno BiniOpaHO Takuil 3pa30K y BOCBMHUPIYHOIO XJIOMYMKA, 1100
Hanani nopisusatu Horo JIHK 13 JIHK #ioro 3arubmoro 6ateka. Crienianicty JIAIUTH
KaTeTOPUYHOTO BHUCHOBKY, 110 3aJMIIKKA BHSBIEHI Ha MICI[l 3HHIIEHOTO
rinepMapkeTy Hajexarb OaTbkOBI Xjomuyuka [2]. YactuHa Tin igeHTU(IKOBaHI
yepe3 mnposeaeHHs Tecty JHK. Ile eaunuii 3apa3 MexaHi3M, IO JO3BOJISIE
BCTAaHOBUTHU 0CO0M 3aru0aux rpoMaisiH. Ciiiiui CUIbHO 13 KpUMIHATICTAMU MPAIOEe
1117101000BO, OTJIsi/Ia€ MicIle 3rapuiia OyaiBeabHOTo cynepMapkeTy. Ha micii mosii
npariBHuku HairioHanbHOT mMOMIMIT BUSIBWIM 3aJIUIIKK OO€mMpuUMaciB -  JABOX
kepoBanux apiabomou «YMIIb /I-30». Busineno mie onHy aBiaboMOy, sika He
po3ipBainacs . BunmydaeTbest TakoK BijeomaTepiai 3 KaMep BIICOCTIOCTPEKESHHS JITIst
1IeHTH(IKAL] TPOMaJISH 32 O3HaHKaMu 30BHIMHOCTI [3]. OTxe, sik BOaYaeThCs, 1S
CITYMX Ta KPUMIHAIICTIB ChOT'OJIHI BaroMoro 3HaueHHsS HaOyBa€ BUKOPUCTAHHS
IHHOBAIIMHUX KPUMIHAJTICTUYHUX PO3POOOK IT1J1 4ac OTJIsi 1B MICIIb TIOJ111 BHACIIITOK
ob6ctpiniB pd Ta imeHTHdIKAIT 3arHOIMX 0CI0 Ta 3HUKIUX 0€3BICTH TPOMA/ISH.
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3ABE3IEYEHHS ITPABOIOPAJIKY TA IMPOTUIII 3JIOUMHHOCTI B
YMOBAX BOEHHOI'O CTAHY

boaupes 1. A.

cTapluuii BUKiIanay kadenpu
TaKTUKO-CIIEL1aJIbHOT MIATOTOBKU
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB
SAxoBieBa A. A.

KypcaHT HaB4aibHO-HAyKOBOTO 1THCTUTYTY
mpaBa Ta MiIrOTOBKH (haxiBIliB

Tt Tiapo3ALTiB HamionansHOT ot
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

BOT'HEBA IIJATOTOBKA MAWBYTHIX TIPABOOXOPOHIIIB B
3AKJIAJAX BUIIOI OCBITHU 31 CHELIU®IYHUMUA YMOBAMU
HABYAHHA 1111 YAC BOEHHOTI'O CTAHY

Ha cboroaHi akTyajqbHUM € TUTaHHS [10JI0 BOTHEBOI MIATOTOBKM MaOyTHIX
IPaBOOXOPOHIIIB, Yepe3 Te 110 Ha TepuTopli YKpainu OyB BBe/IEHUI BOEHHUH CTaH,
3pociia KUTbKICTh 3JI0UYMHIB, Cepell AKX 3HAYHE MICIIE MOCATAIOTh 3JI0YMHU B SIKUX
3aCTOCOBY€TbCS BOrHemaibHa 30posi. Ilpm 1boMy 1ocuTh yacto 30pos
BUKOPHUCTOBYEThCS NPOTH TMpamiBHUKIB HarionansHoi momimii YkpaiHu, ski
MOBUHHI BOJIOAITH BiAMOBIAHOIO MPOGECiifHOO MiATOTOBKOIO MIOAO0 3aCTOCYBaHHS
BOTHEMANbHOT 30poi 3 METOI MPOTUCTOSHHS 030poeHuM 3mounHIAM. [[o
BUIIE3a3HAYCHOTO CJIIJ] IOJATH IIe OAUH (PaKTOp, AKUK MIIATBEPKYE MiABUIICHHS
yBaru JI0 BHCOKOSKICHOI BOTHEBOi IIJIFOTOBKM OpPraHiB Ta IAPO3LUIIB
HamionanbHoi mosinii Ykpainu i yac BUKOHAHHS HHUMH CBOiX ()YHKIIIOHAIBHUX
000B’s13kiB [1].

UYepes nmir0 BOEHHOTO CTaHY IO BCid TepuTopii YKpaiHu 301TbIIUBCS OOIT
BOTHEMAJIBHOI 30poi cepen MUBUILHOTO HACENIEHHS, J0 TOrO 1 cepell 3JI0YUHHOTO
CepeloBHINA. 3 TOYaTKy ITOBHOMACIITA0OHOTO BTOPTHEHHS, KUIBKICTH 3JIOYHHIB
OB’ SI3aHUX 3 BHUKOPUCTAHHSM BOTHEMANbHOI 30poi 3pocia Ha 37%. Takox Oyio
3a3HA4Y€HO, [0 BHJIaHa Moinechka 30pos ta 30pos 3CY — Ha ob6miky. OgHaK KpiM
Hei € me moHanm 10 THCSY omuHUIE 30pOoi, MO MOTpamwia 0 TPOMaASH
HENJIKOHTPOJILHUM YHHOM [2].

VY 3B’s13Ky 3 IIUM BOTHEBA MiJATOTOBKA KYPCAHTIB y 3aKJIajax BUIIOT OCBITH 3i
cnenupivHUMU YMOBaMH HaBYaHHSI € 0COOJIMBO IPIOPUTETHOIO B yMOBAaX BOEHHOTO
CTaHy, Ta i noTpiOHO mpuaiiaTH OuTbIIe yBaru. Ha skanb 3apa3 BorueBa miiroToBKa
y 3aKJiaJlax BHUIOI OCBITM € HE HAa JOCTAaTHROMY PIBHI, Yepe3 HecTady KUIbKOCTI
TOJIWH JIJII HABYAJIBHHUX 3aHAThH, & TAKOXK MOCTIHHUM CHTHAJIaM TOBITPSHOI TPUBOTH,
110 3aBa)KalOTh SIKICHOMY MPOBEIEHHIO 3aHAThb. TOMy, OKpIM TOrO, 110 MOTPIOHO
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30UTBIIUTH 00CAT FOAMH, TOTPIOHO 3aMIPOBAAUTH (PAKYIbTATUBHI 3aHATTS, CTBOPUTH
OuIbILIE CEKI[I 3 BOTHEBOI MIATOTOBKH, 100 KypCaHTH MaJd 3MOI'Yy TPEHYBaTHUCS
BIIpaBaM 31 CTPUIBOU, HE TUIBKM HA CAMUX 3aHATTAX AKI nependayeHl y HaByaabHIN
nporpami 3700yBayiB BUILOT OCBITH.

3rigHo 3 m. 1 cr. 46 3V «lIpo HauioHanbHy MOIILII0» 3aCTOCYBAHHS
BOTHEMAIBHOI 30p0oi € HaiOumbn cyBopuM 3axomoMm npumycy» [3]. Came Tomy
MaiiOyTHI TTPAaBOOXOPOHIIl, MAIOTh HE TUIbKU IMIBUAKO Ta MPABWJIBHO BUKOHYBATH
BIIPaBU 31 CTPUIBOU, a 1 TOYHO 3HATU IMPABOBI MOJOKEHHS IIOAO 3aCTOCYBAHHS
BOTHEMaJbHOI 30p0i, OyTH BIEBHEHUMH Yy CBOIX [isSIX, IMiJ 4Yac HEOE3MEeUHUX
CHUTYaIlili, Ta IBUIKO pearyBaTH Ha 3arpo3y. ToMy € 3Ha4Ha moTpeda y MpHUIiICHHS
yBaru, 10 BUBYCHHS KypCAaHTAMH MTPABOBHX MOJIOKEHb.

3HauHe Miclie y MIArOTOBII MailOyTHIX (axiBLIB BIAIIPAE 1 MCUXOIOTTYHUHN
acmekT, 00 3a3BHMYail HaBYajdbHA MporpamMa 3 BOTHEBOI MIATOTOBKH, HE CTaBHUTH
nepex cob0 MeTy, MCUXOJOTiYyHO MiIrOTYBAaTH KYypCaHTIB A0 CTPUIbOM, IO €
BEJIMKOIO po0emMoro i yac HapuaHHS. CTpinp0a HE € MOBCSIKICHHUM 3aiHITTAM
JUTS KypCaHTIB, Ta BUKJIMKAE CTAH HAPYTH 0Jipa3y K 30pos MOTPAILISE 10 PYK.

Takox BeTUKUI BIUIUB Ma€ Te 1110, MiJ] 9Yac CTPUIbOHU, TyHAE TYYHUHN TTOCTPLI,
710 SIKOTO KypCaHTH IlI€ He BCTHUIJIM 3BUKHYTH, a TAKOX Bijjladya caMoro ICTOJIeTa.
BincyTHICTh HampanbOBaHUX PYXIB Ta MOTPIOHMX HABUYOK IMPHU MOBOKEHHI 31
30pO€10, BUKIMKAIOTh TOYYTTS HEBIIEBHEHOCTI y CBOIX MisIX, CBOEI YEPror Iie
BIUIMBA€ HAa MIABUIIECHHS TPHUBOXKHOCTI Ta PO3TYyOJIEHOCTI, 10 MO3HAYAETHCS Yy
HE3a/I0BUIBHOMY pe3yJIbTaTi CTPUILOM Ta TOpPYIIEHb 3aXO0MdiB OC3MEeKH MpH
MOBO/DKEHHI 31 30poero. Tomy HaBuajgpHa Tmporpama moTpedye OUTBIIOrO
IPUAUICHHS yBaru, A0 MCUXOJIOT1YHOI MiATOTOBKH 3/100yBaviB BHUIIOI OCBITH.

OTxe, miJ 4Yac BOEHHOTO CTaHy Ha TEPUTOpIi HAIIOI KpaiHU € HarajibHa
noTpeda, y TOKpalleHHI BOTHEBOi MIATOTOBKM Yy 3aKjajax BHINOI OCBITH 31
cienupiYHUMHA YMOBAMHU HaBYaHHS, I1€ 3yMOBJICHO THM, IO BHACIIIOK BIHHH
3HAYHO 3pOCTAa€ PIBEHb 3JIOYMHHOCTI, 30UIBIIYEThCS KUIBKICTh BUYHMHCHHS
IPaBONOPYIIEHb, B HACIIIOK YOT0 MOTPIOHI TOCBiMUeHHI (axiBIIi.

Chrucok eukopucmanux 0xcepei ma aimepamypu:

1. TInaxotuuit A. [1. BorueBa miAroToBKa, SK OCHOBa CIYX)OOBO-00MOBOI
TISUTBHOCTI  TIOMIIEWCHKUX B Cy4yaCHHX yMoBax BoeHHoro crtany. URL:
https://er.dduvs.in.ua/bitstream/123456789/10445/1/23.pdf

2. B VYkpaini 3HayHO 3pocia KUIBKICTh 3JI0YMHIB 13 3aCTOCYBaHHSIM
BorHenanbHOi 30poi  URL: https://hmarochos.kiev.ua/2022/06/02/v-ukrayini-
znachno-zrosla-kilkist-zlochyniv-iz-zastosuvannyam-vognepalnoyi-zbroyi/

3. 3akon  Ykpainu  «IIpo  HamionHanbHy — MOMILIIO». URL:
https://zakon.rada.gov.ua/laws/show/580-19#Text
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Byarakosa 0. M.

KaHJIUJAT IOPUIUYHUX HAYK,

JOIIEHT Kadeapu npasa

JIHIIPOBCHKOT0 TYMaHITApPHOTO YHIBEPCUTETY

OKPEMI ACHEKTH KPUMIHOJIOI'TYHOI XAPAKTEPUCTUKHA
KOJIABOPAILIMHOI JISIJTBHOCTI (3A MATEPIAJIAMM BUPOKIB,
BUHECEHUX Y JHINPONETPOBCBHKINA OBJIACTI
Y IIEPIOJ 3 2022 11O 2023 POKHN)

Came siBuILe KOJTAaOOpaIiOHI3MY ICHYBaJIO B YKpaiHi 1 J0 HOBHOMACIITAOHOT O
BToprHeHHs. [Ipore, nuie y 6epesni 2023 p. 3akoHOgaBLEM OyJI0 NPUHHATO 3aKOH
Vkpainun «IIpo BHeCeHHs 3MIH 10 JI€IKUMX 3aKOHOAABYMX aKTIB YKpaiHW MI0J0
BCTAHOBJICHHS KPUMIHAJIBHOT BIIIIOBITAJIBHOCTI 3a KoJabopaIiiiHy nisibHICTE» [1].
3aBasikM  3a3HaueHOMY 3akoHy, KpuminanpHuil kojekc Ykpainum (mani — KK
Ykpaiun) [2] Oyno gomoBHeHO cTaTTero 111-1 «komabopariiiiHa TisabHICThY.

3 TOro yacy, BITYM3HSIHI KPUMIHOJIOTH OTPHMAJIH 3MOTY JTOCITIPKYBATH SBUIIE
K0JIa0OpaIliOHI3MY, CHHPAIOYUCh HA CTATHCTUKY IMPABOOXOPOHHUX OpraHiB Ta
iH(opMmaIlito, 1110 MICTUTh €TUHUN Iep)KAaBHUI PEECTp CYTOBHX pilieHb [3].

Bapro 3a3naunty, mo B. C. baruprapeesa ta O. B. [lyboBud 10 CTaTUCTUYHO
3HAYYIIUX KPUMIHOJOTTYHUX TTOKA3HUKIB BIIHOCATH PiBEHb, CTPYKTYPY 1 AMHAMIKY
KpUMIHAJIBHUX MPaBOMIOpYIIEeHb [4, ¢. 52].

Taxum unHOM, HaMu OyJI0 MpoaHaji3oBaHO BUpoKU 3a crarrero 111-1 KK
VYkpaiau y JlHIIponeTpoBchKii obnacti 3a nepioa 3 2022 mo 2023 p. 3 MeTorO
aHaji3y piBHSA Ta JWHAMIKM KOJabopaliiHol AisUTbHOCTI B JIHIMPONETPOBCHKIM
obnacti. Takox, HaMU OyJIO JOCTIKEHO OKpPEeMi XapaKTePUCTHKHU OCi0, sKi Oynu
IPUTATHYTI 10 KpUMIHAJIBHOI BinmoBiganpHOCTI 3a ctarrero 111-1 KK Ykpainu.

OTtxe, y 2022 p. y JuinponeTpoBchKiit 001acTi 0ya10 BuHeceHO 9 BUpoKiB [3]
3a 3IHCHEHHS Koa0opaliiHol aisipHOCTI, a'y 2023 — 75 [3], 5 3 AKHX € BUPOKaMH,
BUHECEHUMH CYJIOM amelAIiifHOl 1HCTaHIII].

Y 2022 p. y JlHIOpomeTpoBCHKiM 005acTi 0coOM MpUTATAIUCA [0
KpUMiHaIBHOI BijmoBimanpHOCTI JInme 3a 4.1 ¢T.111-1 KK Ykpaiam ta 4.2 cr.111-1
KK Vkpainu [3], a y 2023 — okpim 1.1 cr.111-1 KK Vkpainu ta 4.2 cr.111-1 KK
VYkpainu, B cTaTuCTHI  3’SBISETHCS  TPUTATHEHHS 1O  KPUMIHAIBHOI
BiamoBimanpHOCTI 1 3a 4.3 cr.111-1 KK VYkpaiam, 4.4 ct.111-1 KK VYkpainu, 4. 5
ct.111-1 KK Vkpainan, 4.7 cr.111-1 KK Ykpainu [3].

3a3Buyaii, y JIHIOpomeTpoBCHKIM o00macTi o0ocoOM MpUTATAIHCS 10
KpUMiHAJIBHOI BIIITOBIIAIBHOCTI 32 3IHCHEHHS PEMOCTY IMOCTa Ta 3aJWIISHHS ITiJT
HUM KOMEHTapy y Mepexki IHTepHEeT 00 mATpUMKH 30poitHoi arpecii Pocii mpotu
VYkpainu, abo 3a ocoOUCTEe BiZI€0, BUKIIAJCHE B MEPEKY 1HTEPHET 31 3MICTOM, IO
XapaKTEePU3YEThCS MIATPUMKOIO BOpoOra, Ta/abo aritaii€ro miATPUMKH arpecopa.
[HKONMM oOcOoOHM, 3HAXOASYUCH Yy TPOMAJCHKOMY MICII, MYOJIYHO 3aKIUKaJIH
HiATpUMaTH POCiiichKy deneparriro [3].
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Ha ThMuacoBO OKynmoBaHUX TEpUTOPISAX KojabopaliiiHa isJIbHICTh 0C10
TAKOXX BHUpaXkajlacsi y CHiBIpali 3 arpecopoM (30kpema, ocodu T00pOBUIBHO
3aiiMalid Tak 3BaHl «KEpiBHID» a00 «HEKEpIBHI MOCagu» B OKYMALIMHMX OpraHax
COLIIAJIBHOTO 3aXUCTy HaceleHHs, c¢epl OCBITH, NPaBOOXOPOHHUX OpraHax,
OKYMAIIHHUX aMIHICTpaIlifX, Ha 3aJIi3HUYHOMY TpaHcmopTi) [3].

[leBHa, He AOCHUTH BeJMKa, KUIBKICTh BHUPOKIB Oyjla BHUHECEHA CyJaMu
JIHIpomeTpOBCHKOT 00J1ACTI 13 3aCTOCYBaHHAM Ipoleaypu in absentia.

JlocikeHHsT 0cOOM 3JIOYMHII € Ba)XUIMBOIO CKJIAJ0BOI0 KPUMIHOJOTIYHOT
XapaKTepUCTUKH. AJpKe, Ha Hally IyMKY aHali3 MOPaIbHO-TICHXOJIOTIYHUX,
coIiayibHO-IeMorpaiuHX Ta KpPUMIHAJIBHO-TIPABOBUX O3HAaK TakKoi ocolu
HAJaayTh 3MOTY PO3pOOUTH e€EKTUBHI 3aX0/1 3aN00IraHHs] TAKUM KPUMIHAJTbHUM
NPOCTYITKaM Ta 3JI0UYMHAM.

AHanizoBaHl HAMHM BUPOKH HE MICTSITh OOLIMPHOI Ta AeTalbHOI 1H(OpMalii
CTOCOBHO ocoOu 3moumHIl. [IpoTte, neski 03HaKM MOKHA BCE K TaKH JOCIIIUTH.
3okpema, y 2022 p. OUIbIIICTE 0CIO, NPUTATHYTHX JO KPUMIHAJIBHOT
BIJIMOBIIAJIBHOCTI 3a KOJIAOOpaliifHy MisJIBHICTh, CTAHOBIJIM KiHKH, a y 2023 —
MOKA3HUKHU PO3MOUIHIIMCH MOPIBHY, 13 HE3HAUHOIO MEPEBaror0 YOJIOBIKIB Y Takiid
craructuii [3].

Oco0u, gKi BYMHSUIM TaKi KpUMIHAJIbHI MPAaBOMOPYIIEHHS € TpOMaJsiHaMu
VYkpaiau, ypoxenmsamu JloHenpkoi, Jlyrancekoi, XapkiBcbkoi, XMETbHHUIIBKOT
obnacreit. [Honi, ocobu moxoaunu pojaom 3 Yropiiuau, Pecriyomiku Kazaxcran a6o
Pociiicbkoi ®eneparnii. JleBoBa dvacTka oci0 MarmOTh cepeHIO ab0 CEepeIHI0
CHeliaabHy OCBITY. BibIIicTh 0Ci0 € paHimie He cyauMumu [3].

VY BCiX BUNaJKax, 0COOM BUMHAIOTH KpUMIHAJIbHE MTPABOMOPYIIEHHS YMUCHO.
[Tonexynu, y oci® mpoCIiIKOBYE€TbCS KOPUCIUBUI MOTUB, Ta METOIO € CIIBIIpaIs 3
arpecopoM. binbmiicTh 0ci0 CBOIO BHHY Yy BUYMHEHHI NPOTHUIPABHOTO KapaHOTO
TISTHHSI BU3HAE, MPOTE € 1 MPOTUIIeKHI BUnaaku [3].

OTxe, MOXKHA 3pOOUTH BHUCHOBOK, IO IpoOjieMa BEJICHHS KoJlaboparliiHoi
TSTBHOCTI B YKpaiHi € akryanbHOI0. [IOKa3HMKM OCTaHHBOI B JOCIHIJKYBaHIN
o0yacTi CTPIMKO pOCTYyTh. TakMM 4YHHOM, IS TeMa IOTPeOye MPOBEACHHSI
IPYHTOBHUX KPHUMIHOJIOTTYHUX JOCTIPKeHb, aHai3yloud TOKa3HWKH MO BCii
VYkpaidi, 3 METOI0 PO3pOOKH SKICHUX 3aXOMiB 3al00IraHHIO Ta MPOTHJIII SBUIILY
Koiaboparlionismy B YKpaiHi.

Cnucok sukopucmanux 0xcepen ma nimepamypu:

1. [Ipo BHECEHHS 3MIH 10 NESIKUX 3aKOHOJABYNX aKTiB YKpalHI/I 0710
BCTAHOBJICHHS! KPUMIHAJIBHOI BiJIMOBIATBLHOCTI 32 KOJA0OpaIiiHy MisUIBHICTH Bil
03.03.2022 p. 2108-1X, URL: https://zakon.rada.gov.ua/laws/show/2108-20#Text
(mara 3Bepuenns: 01.06.2024).

2. Kpuminaneuuii komexc VYkpainu: 3akoH VYKpaiHU Bim S5 KBITHS
2001 poxy Ne 2341-111 URL: https://zakon.rada.gov.ua/laws/show/2341-14#Text
(mara 3BepuenHs: 01.06.2024).

3. (991020507071 JNEPHKABHUU  PEECTP CyIOBUX  DIIICHb. URL:
https://reyestr.court.gov.ua/ (mara 3Bepaenns: 01.06.2024).
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4, Bbaruprapeesa B. C., Jly6osuu O. B. KpuMiHoioriuna xapakrepucTuka
Ta 3anm00iraHHs 3JI0YMHHOCTI 0C10 0€3 BU3HAYEHOTO MICIS MPOXKUBAHHA B Y KpaiHi:
MoHorpadis. Xapkis : [Ipaso, 20015. 260 c.

3adyra 10.10.

KaHJIMJaTKa IOPUIUIHUX HAYK,

aCUCTEHTKa Kaenpu KpUuMIHAJIbHOTO IIpaBa
HarnioHanbHOro IOpUINYHOTO YHIBEPCUTETY
imeH1 SApocnaBa Mynporo,

cTapliiia HayKoBa CIIBPOOITHUI JabopaTopii
JOCJTIJIPKEHHS TTPOOJIeM HaI[lOHATBHOT O€3IMeKn
y cdepi OXOPOHH 3/I0POB'st
HaykoB0o-10C/T1IHOTO IHCTUTYTY BUBUYEHHS
poOJieM 3JI0YMHHOCTI IMEH1 aKaJieMika

B.B. Crammca HAIIpH VYkpainu

ORCID 0000-0003-1956-2233

HAJIE’KHE BUKOHAHHSA MPO®ECIIHHUX OBOB'SA3KIB
MEJIMYHUMH MPAIIIBHUKAMH SIK OBCTABUHA, IO BUKJIIOYAE
KPUMIHAJBHY BIIMIOBIIAJTBHICTD 3A KOJIABOPAIIIIHY
TISUIBHICTD (CT. 111-1 KK YKPATHN)

B YMOBAX 3BPOIHOTO KOH®JIKTY

[Ticns moyaTKy TOBHOMACHITAOHOTO BTOpPrHeHHs apMii pd a0 VYkpainw,
YUHHUI KpUMIHAIBHUM 3aKOH HapemTi Oyino qomoBHeHo cT. 111-1, ska nependadae
KPUMIHAIbHY BIAMOBIZAaAbHICT, 3a pi3Hi mposBu (hopmu) KogabopariiHOi
nistmeHOCTI. JloBOI1 MacoBo ciiadi migpo3auin CbY mouanu 3aiiicHIOBaTH 10CYI0BE
PO3CIiayBaHHS Y KPUMIHAJIIBHUX MPOBAKCHHAX 11010 KOJa0O0paIiitHOT AisSTbHOCTI
micis neokymnaiii KuiBebkoi, UepHITiBCbKO1, XapKiBChKO1, XePCOHCHKOT Ta YaCTHH
MuxkomnaiBcbkoi i 3amopizpkoi obnacteir. Ha choroani anaiz € auHOTO JIepKaBHOTO
peectpy cynoBux pimeHb (nani — €JIPCP) cBigunts, 1m0 3a nepioa 3 16.03.2022 p.
(uac HaOpanHa ynHHOCTI TosokeHb 3Y No 2108-1X, sxkum KK Oymno momoBHEHO
ct. 111-1) no 01.05.2024 p. cynamu onpumtogaeHo 1596 06BUHYBaIbHUX BUPOKIB
3a 1€ cTaTTero.

JlocynoBe po3ciiayBaHHsl y KpUMIHATBHUX TpoBaKeHHAX 3a cT. 111-1 KK,
3MIIHCHIOBAIOCH B “00CTaBUHAX, SIKI CYTTEBO BIAPI3HSIUCH 3a IHTEHCUBHICTIO MO/,
HAsBHICTIO OOWOBOI OOCTAaHOBKM Ta 3arajbHUM OIEPATUBHO-CITYKOOBUM
HABAHTAXXEHHSAM, 3YMOBJICHUM CTPIMKHAM 30UTBIIEHHSM KUIBKOCTI KPUMIHATBHUX
npoBakeHb” [1, ¢. 9]. Cynai Takox OyJiu BUMYIIEHI TOCTAHOBIISITA OOBUHYBAIBbHI
BHUPOKHU IIIO0 TPOMAISH YKpaiHu, BU3HAHUX BUHHUMH Y BUNHEHHI KOJaboparitHo1
TSUTBHOCTI, B JIOBOJI €KCTPEHIW OOCTaHOBIN, sKa XapakTepu3yBajach SK
BIICYTHICTIO YITKOT'O PO3YMIHHSI O3HAaK CKJIA/lIB KPUMIHAJIbHUX MPABOMOPYIICHB,
nependavenux y cT. 111-1 KK, Tak 1 BiICyTHICTIO yCTaJIEHOI CY0BOI MPAKTUKH Y
X KaTeropisix CIpas.
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Pa3om 13 THM, mpaBo3acTocoByBauamMu OyB BHUPOOJEHUM B LIIOMY BIpHUU
MIX11, 32 SIKOTO BUKJIFOYAETHCSI KpUMIHAJIbHA BIIMOBIIAIBHICTD 3a KOJIa0OpaliiHy
JISUTBHICTE THUX TPOMaJsH YKpaiHd, $K1 BIANOBIAHO OO0 HOPM MDKHApOIHOTO
IYMaHITapHOTO MpaBa MaloTh 3a0e3MeuyBaTH JKUTTEAISIIBHICT HACENECHHS Ha
OKYMOBaHUX JEPKaBOI-arpecopoM TEPUTOPISIX, TOOTO MEIUYHUX MpalliBHUKIB,
npaniBaukiB JICHC, ocitsiH, TOIIIO. NneThest BUKITIOUHO po Ti BUNAJKU, KOJIU
3a3Ha4YeH1 KaTeropii rpoMajisH HaJeKHUM YMHOM BHKOHYIOTH CBOI1 MpodeciiiHi
00OB'SI3KM, a TaKOXX KOJM B iX MOBEAIHII BIJICYTHI O3HAKMU IHIIKUX CKJIAJIB
KPUMIHAJIbHUX PaBONOPYIIECHb (HAPUKIA[, 1H(OpMaIiiiHOro KoinadopalioHizmy,
nependayeroro 4. 1 cr. 111-1 KK, abo BipoBa»keHHS CTaH1apTiB OCBITH J€p>KaBU-
arpecopa y 3akjiajax OCBITH, BIATIOBIAANIBHICTD 3a sike nependauene y 4. 3 cr. 111-
1 KK, mnst ocBitsiH). OxapakTepu3yeMoO O3HAKH Ii€i 0OOCTaBHHH, SIKa BUKJIFOYAE
KpUMIHaJIbHY BiAnoBiaanbHIcTh (Haini — OBKB), sky MoxxHa Ha3Batu ‘“‘Hajie’xkHe
BUKOHAHHS IpodeciiiHnX 000B’13KIB B yMOBax 30pOMHOIr0 KOH(IIKTY’ Ha MPUKIIAI1
JISUTBHOCT1 B YMOBAX OKYIIallii MEIMYHOTO TPAIliBHUKA.

[TincTaBoro nisi HasiBHOCTI gaHoi OBKB Bucrymae oxymnariisi teputopii
VYkpaiau nepxKaBor-arpecopoM Ta BCTAHOBJICHHS Ha Hil €()eKTUBHOT'O KOHTPOJIIO.
Jlo o3HaK JisSTHHSI HAJIeKaTh: Cy0 €KT, 00’ €KT, 00’ €KTUBHA CTOPOHA, CYy0’ €KTUBHUMN
KOHTPOJIb, @ TaKOXX Mexi 3amonisHHs mkoau. Cy0'eKToM, SIK BXKE 3a3HAYAJIOCh,
BUCTYIIa€ MEIUYHUIN TpaAIliBHUK a0o0 1HIIA oco0a, ska BiMOBIIHO 10 JKeHeBChKUX
KOHBEHIII 3000B’s3aHa 3IACHIOBATH JKUTTE€3a0€3MECUYCHHS] HACEJICHHS Ha
OKymoBaHiil TepuTopii. O0'€eKTOM BUCTYIAE KUTTA Ta 3I0POB’S HACENICHHS Ha 1A
teputopii. [Ipu nbOMy M0BOJI AUCKYCIHHUM 3alHINAETHCA MUTAHHS, YU MOKHA
Bu3HaBaTH 00'ekToM gaHoi OBKB xuTTS Ta 310pOB’sl BIICEKOBOCTYKOOBIIIB apMii
Jep)KaBU-arpecopa, OCKIIbKM HasBHICTh 1H(MEKIIHHUX 3aXBOPIOBAHb CBIIUUTH PO
Te, 110 3a0e3MeUYeHHS 3/I0POB'S BCi€T TpoMain, Ha JKallb, HEMOJXKIIMBE 0€3 HaJIe)KHOTO
JIKyBaHHS TIPEJICTABHUKIB OKYMAIlIHHUX BIWCHK, SIKI aKTHBHO B3a€EMOJIIIOTH 13 ITI€I0
rpomazior0. OO'€KTUBHOIO CTOPOHOIO BUCTYNAE HAJE)KHE BUKOHAHHS MEIUYHUM
IpaIiBHUKOM CBOiX TmpodeciiHux OoOOB'3KIB Ha OKYNOBaHIA TepUTOPIi, IO
dbopmanpHO MiAMaaace M 03HAKK CKIIAy 3J0YMHY, epeadadeHoro 4. 5 c¢r. 111-1
KK Vkpaian. Cy0’eKTUBHUN KOHTPOJIb MOJIATA€ B TOMY, III0 MEIUYHUIN MPAIIBHUK
YCBIIOMITIOE, 1110 WOTO MissHHS (OpPMAaJIbHO MiANAA€ TMiJ 03HAKK KojabopalliiiHol
JSTTBHOCTI, aje 0akae iX BYNHUTH, OCKUTBKH BiH TaKOX 3B’ I3aHUH KIISTBOIO JIIKaps
VYkpaidu, BIAMOBIAHO JI0 SKOT BiH B3sB Ha ceOe 3000B’sI3aHHS “TI0/IaBaTH MEIUYHY
JOTIOMOTY BCIM, XT0 ii motpebye” [2]. [Llomo Mex 3amoaisiHO1 KOIH, TO BUIAETHCS,
0 HEI0 MOXYTh OXOIUTIOBATHCS CHUTYallil, KOJIM MEIUYHHWA TMpPAI[iBHUK, SKUN
OTIMHUBCS HAa OKYMOBAHIA TEpPUTOpIi, HAJA€ JIKyBAaHHSA BHUKIIOYHO KOMOAaTaHTaMm
OKYMAaIIfHUX BINCHK, ITHOPYIOYM TPH IHOMY THOTPEOM B OTPUMAHHI MEIUYHOT
JIOTIOMOTH 3 OOKY HacelIeHHs! KpaiHH, sika 3a3HaJia arpecii.

Sk Bke 3a3HAYANOCh BHIIE, TOBEIHKA MEAUYHOTO MPAIliBHUKA, KA TIOJSTAE
y HaJeXHOMY BUKOHaHHI MpodeciiiHux 000B’SI3KIB, HE MOBMHHA MICTUTH O3HAK
IHIIUX CKJIaJIB KpPUMIHAJBbHUX MpaBOMOpYyIIeHb. Tak, aHai3 CyJoBOi MPaKTHUKU
CBITYUTH MPO T€, MO € KPUMIHAILHO-KAPAHUMHU BHITAJIKH, KOJIU MEIUIHHM
MpaIiBHUK HA MPOXaHHS MPEACTaBHUKIB OKYMHAIIMHOT aAMIHICTpAIlli TOTOIKYETHCSA

33



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

OOIHATH MOcajy, OB’ A3aHy 3 BUKOHAHHAM OpraHi3aliiHO-pO3NopsAIInX (PyHKIIIH
y cepi oxoponu 310poB’si. Hanmpukian, Bupokom JKoBTHEBOTO pailOHHOTO CyIly M.
3anmopixoksa Bix 12.06.2023 p. y cipasi Ne 331/608/23 OCOBY 6, sxwuit 3aiiMaB nocaay
B.0. HayaJIbHUKa BIJAULY OXOPOHM 370pOB's Mepli M. bepnsHcbka, MOB s3aHy 3
BUKOHAHHSM OpraHi3aliifHO-po3nopsaauux (QYHKIIH Yy CcaMOIporoyiolneHOMY,
HE3aKOHHOMY Ta MIAKOHTPOJIBLHOMY OKYMAaLiiHIA aaMiHicTpauii pd oprasi Biaau —
Mepii M. bepasHcbka, OyJ0 BU3HAHO y BUMHEHHI 3JI0YMHY, NepeadadyeHoro 4. 5
ct. 111-1 KK Tta npusHadyeHo nokapanHs y Bual 10 pokiB mo30aBieHHS BOJ1 3
mo30aBJICHHSM TIpaBa 001liMaTH Mocajy, OB sA3aH1 3 BUKOHAHHSIM OpraHi3aiiiHo-
pPO3MOPSIIYUX Ta aAMIHICTPATUBHO-TOCTIONAPCHKUX (YHKIIH B OpraHax BJaad
CTpoKOoM Ha 15 pokiB, 3 KOH(}ICKAIIEI0 BChOTO HaJEKHOTO oMy MaitHa [3]. Tlpu
IIbOMY aHaJli3 MOTUBYBAJIbHOI YACTUHU JIaHOTO BUPOKY CBIUUTh, 110 TepeOyBatOUIH
Ha 3aiimaniii mocani, OCOBA 6, 3ailicHIOBaB Oprasizaiil0 Ta KEpIBHHUIITBO
po6oTOIO 3: POpPMYBAaHHS CTPYKTYpH Ta KOMIUIEKTAIlii IITATy MiANOPSAKOBAHOTO
HoMy MIAPO3AUTY Ta 3aKJIaJiB OXOPOHHM 3J0POB'S MicTa; (DYHKI[IOHYBaHHS Ta
BUKOHAHHS O0OB SI3KiB MIUIETIMM HOMY TEPCOHAIOM; KOHMPOIO 34 HAOAHHAM
MeOuKo-canimapHoi oonomoeu 6 micmi, 3ab6e3nedeHHs: JIKAPCLKUMU 3aco00amu;
JUKYBAHHS Ma 00C1y208Y8AHHS HACE/IeHHs Ta BINCBKOBOCITYKOOBIIIB pd; KOHMPO.b
3a cmaHom 300p08's HaceneHHs 8 micmi, CHIBIIpalll 3 3aco0amMu MacoBoi iH(opmartii
pi3HKUX (POpM BIIAaCHOCTI Ha TepUTOPii MicTa. Tak caMo 3a00pPOHAETHCSI BUMHSTH T.3B.
“inopmarriitauii KoabopallioHizM”, BIIOBIIATBHICTG 3a sIKUM mepeoadeHo y 4. 1
ct. 111-1 KK. [oBoyi 0OYiKyBaHUM BHIJISJA€ MPUTATHEHHS 10 KPUMIHAIBHOI
BIJIMOBIIAJIBHOCTI 3a JAepxaBHY 3pany (4. 2 ct. 111 KK) nikapku-odransmorora
KOMYHAJILHOT'O HEKOMepIIiitHoTo mianpueMcTBa «O0acHa JiKapHS IHTEHCHUBHOTO
JikyBaHHsS M. Mapiynonsi», sika y 2022 p. mig 4ac IpoBeeHHs MEAUYHOTO 00X0ay
TOOpOBUTLHO  Tepenana BiIWCBKOBUM P®  BimomocTi 1ipo  mepeOyBaHHS
TSKKOIIOPAHEHUX Ta XBOPHUX BiMCHKOBOCTYKOOBIIB 3CY, HACIIIKOM 4YOTO CTaB
MIOJIOH CEMH HAIlIMX CIIBBITYM3HHKIB, SIKUM CYIPOBOKYBABCS KaTyBaHHSAM 3 OOKY
okymauTiB [4].

TakuM ynHOM, MiICYMOBYIOUYH BUIIE3a3HAUYEHE, OOCTABUHOIO, KA BUKITIOYAE
KpUMiHAJIBHY BIIMOBITAIBHICT B JISIBHOCTI MEJIMYHOTO TPAI[iBHHKA, BUCTYIIAE
HaJIe)KHE BHUKOHAHHS HUM CBOiX MpodeciiHuX 000B’SI3KiB, SKE€ Ma€ BiANOBIIATH
TaKUM O3HaKaM, sk Cy0'eKT, 00’ €KT, 00’ €KTHBHA CTOPOHA, CY0’ EKTUBHUN KOHTPOJIb,
a TaKO’K MEXK1 3alOoIIsTHHS IIKOAU, Ta HE MICTUTH O3HAK IHIIHMX CKJIAIIB 3JIOUYMHIB
HacaMmriepes nepeadadeHnx ctartaMu po3ainy I OcobmuBoi yactuau KK Yipainu.

Cnucok eukopucmanux oxycepen ma Jumepamypu.

1. 3mounHHa Kona6opau1;1 B YMOBaXx 30pOHHOI arpecii: mpakTu4. MOPaJTHHK 3
KPUMIHAIbHO-TIPABOBOi OIIHKK Ta PO3MEXyBaHHS ; 3a 3ar. pexn. B. B. Mamroka.
Kwuis : Anepra, 2023. 312 c.

2. IIpo KnsarBy mikaps : Yka3 [Ipesunenta Ykpaiau Bim 15.06.1992 Ne 349,
URL:  https://zakon.rada.gov.ua/laws/show/349/92#Text  (mata  3BepHEHHS:
01.05.2024 p.).

3. Bupoxk XKoBTHEBOrO0 paitoHHoro cyay M. 3anopixxs Bix 12 uepsus 2023 p.
y cipaBi Ne 331/608/23. URL: https://reyestr.court.gov.ua/Review/111443875 (nara
3BepHeHHs: 01.05.2024 p.).
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4. YV Mapiynoni Jikapka BHAaBaja OKYNAaHTaM MOPAHEHUX YKPaiHCHKUX
BilicbkoBUX.  Odimiitauii  cailt  xkypHany  “KopecnonnmenT.net”.  URL:
https://ua.korrespondent.net/ukraine/4585343-u-mariupoli-likarka-vydavala-
okupantam-poranenykh-ukrainskykh-viiskovykh (nara 3sepuenns: 01.05.2024 p.).

Konmuios E. B.

BUKJIaJa4 Kadenpu
OTIEPATUBHO-PO3IITYKOBOI JISIIBHOCTI
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEpPCUTETY BHYTPIIIHIX CIIpaB

OKPEMI NIUTAHHA NPOTUJII 3JIOYNMHHOCTI
B YMOBAX BOEHHOI'O CTAHY

VYkpaina, moAiOHO OaraThbOM IHIIUM KpaiHaM, CTHKA€THCS 31 CKIIAJIHUMU
BUKJIMKaMH, TIOB’I3aHUMH 31 3JIOYMHHICTIO, OCOOJIMBO B YMOBaX BOEHHOT'O CTaHY.
Boennuii cran, gk 1 Oyap-ska hopma KOH(DIIIKTY, CTBOPIOE CIeU(IYHI YMOBH IS
3pOCTaHHS 3JIOYMHHOCTI, BKIIFOYAIOYM TEPOPU3M, PO3IMOBCIOJKEHHS 30pPOWHHUX
KOH(JIIKTIB, 3JI0YMHU TIPOTH JIOASHOCTI, MOPYIICHHS MPaB JIIOJAUHM Ta 1HIIL.

OpHuM 3 KIIOYOBUX ACMEKTIB MPOTUIIT 3JIOYMHHOCTI B YKpaiHi B yMOBax
BOEHHOT'O CTaHy € 3MIIIHCHHS IPaBOOXOPOHHHMX OpraHiB Ta 3a0e3MedycHHS 1X
edexktuBHOCT. lle BKIIIOUAaEe BIOCKOHAJEHHS 3aKOHOJABCTBA, SIKE PETYIIIOE
TISUTBHICT TPAaBOOXOPOHHHMX OpraHiB y IMepioJl BOEHHOTO CTaHy, a TaKOoX
3a0e3meyeHHs I1X aJeKBaTHOI IMATOTOBKHM Ta 3a0e3nedeHHs HEOOXITHUMH
pecypcamu. KpiM TOro, BakJIMBO 3a0€3MEUUTH KOOPAHMHAINIID MK PI3HUMU
BIJOMCTBaMH, WO 3aiMalOThCs MPOTUIIEI0 3JIOYMHHOCTI, [JIs1 €(EeKTUBHOTO
pearyBaHHs Ha 3arposu oesrmerti [1, c. 80].

JpyruM BakKJIMBUM aCTIEKTOM € 3a0e3MeueHHs 0e3MeKu rpoMaisiH Ta iX Mpas.
Ile Moke BKIIFOYATH 3aXUCT TPOMAJISH BiJl 3JIOYMHIB Ta 3a0€3MEUCHHS TOCTYIY 0
IIPaBOCY 1151, HE3BAYKAOUH Ha CKJIaJIHI yMOBH BOEHHOTO cTaHy. /{715 11boro motpioHO
CTBOPUTH MEXaHI3MM JJIsl 3a0e3MeuUeHHs JOCTYIYy N0 MPaBOCYAJS, BKIIOYAIOYH
MOJKJTUBICTH IBUJIKOTO PO3TIIAY CIPAB Ta 3aXUCTY MPaB JIIOIUHU.

TperiMm acmekToM € 3amobiraHHs paguKalizamii Ta pPO3MOBCIOKEHHS
17Ie0JI0T1i eKCTpeMi3My Ta Tepopusmy. Lle Moxke OyTH TOCSATHYTO Yyepe3 epeKTUBHY
KOHTPIpOMaraHay, pPO3BUTOK MIPOrpaM Jepajukaiizaiii, a TaKoX MIATPUMKY
CIUTBHOT Ta OpTaHi3alliid, sIKi MPaIO0Th 3 MOJIOJIIO Ta YPA3IUBUMU TPYIIAMH JJIS
3amo0iranHs pagaukaiizaiii Ta pekpyTuHry. Kpim Toro, BaxJIMBO mam’siTaTH MPO
HEOOXITHICTh MDKHAPOTHOTO CIIBPOOITHHUIITBA y OOpOTHOI 31 3JIOYMHHICTIO B
yMOBaX BOEHHOTO CTaHy. YKpaiHa MO)X€ OTPUMYBATH MIATPUMKY Ta JTOTIOMOTY BiJ
MDKHAPOHUX OpraHi3ailiif, COFO3HUKIB Ta MapTHEPIB M5 3a0e3nedeHHs e(heKTUBHOT
MPOTHIIT 37TOYMHHOCTI Ta 3a0e3meueHHs 0e3MeKH CBOIX IPOMAaJIsH.

Uepe3 BOEHHUN CTaH 3MIHIOETHCS COIIATIBHE CEPEOBHUIIE, M0 MOXKE
MPU3BECTH 1O TMOSBH HOBUX THITIB 3JIOYMHHOCTI a00 ITIBUINCHHS PIBHA BXE
icHyrouux. OTHUM 13 TaKUX BUJIIB 3JIOYMHHOCTI € BINCHKOBHUH 3JI0YWH, KU MOXKE
BKJIFOYaTH B ce0€ BOEHHI 3JIOYWHU, 3JIOYMHH TPOTH MHUPHOTO HACEJICHHS,
MOPYIIECHHS BINCBKOBUX HOPM Ta 1HIII. 3amo0iraHHs Ta MOKapaHHs TaKUX 3JI0YMHIB
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BUMAara€e BJOCKOHAQJECHHsS BIHNCHKOBOrO ImpaBa Ta 3a0e3Me4eHHs €e(QEKTHUBHOIO
MEXaHI3MYy iX po3ciiAyBaHHs Ta MOKapaHHs BUHHUX [2, c. 10].

BaxxnmBUM acmekTOM € 3aXUCT ypa3IMBUX TPYIl HACENCHHS, TaKuX SK
ODKEHI[l, BHYTPIIIHBO NEpeMillieHi 0coou Ta aiTh. BoHU 4acTo CcTaloTh XKepTBAMHU
pPI3HUX BHUJIIB 3JIOYMHHOCTI, BKJIOYAIOYM TOPTIBIIO JIIOAbBMHU, CEKCyalbHE
HACHJIBLCTBO Ta He3aKOHHE BUKOPUCTAHHS TUTSIYOT mpartli. 3a0e3medeHHs iX 3aXUCTy
Ta HaJaHHS HEOOXITHOT TOMOMOTH Ta MATPUMKH € BAXITMBUM 3aBIAHHIM JIJIS BIIATU
Ta TPOMAJICBKUX OpraHi3alliil B Iep>KaBi.

BaxnuBoto ckiajioBOO MPOTHIIT 3IOYMHHOCTI B YMOBaX BOEHHOTO CTaHY €
3a0e3MeUeHHs] TyMaHITapHOi JONOMOrM Ta peabumitanii >xkepTB koHuikty. Lle
BKJIFOYa€ B ceOC HaJaHHS MEIUYHOI JIONIOMOTH, TICHUXOJOTIYHOT MIATPUMKHU Ta
peIHTETpaIiiHuX MPOrpaM JUIsl TUX, XTO MOCTPaKIaB BHACIIOK BOEHHUX i a0
3JI0YMHHOT T1SITTBHOCTI.

He MeHI1 BaKJIMBUM aCTIEKTOM € 3a0€3MeYCHHS IPO30POCTi Ta BIIKPUTOCTI B
TISUTBHOCTI  BIQJHMX CTPYKTYp Ta MPAaBOOXOPOHHMX opraHiB. lle copuse
MBUIICHHIO JOBIPY IPOMAJISH 10 BIaJM Ta MIATPUMIII 3aX0/(iB, CIIPSIMOBAHUX HA
00pOTHOY 31 3IIOYMHHICTIO.

Hapa3zi BaxxnuBoto crae kibepOesneka. 3M0YHHIII BUKOPUCTOBYIOTH IU(POBI
TEXHOJIOTIi Uil 3A1MCHEHHsT Ki0epaTak Ha BaXKJIHMBI 1HGPACTPYKTYpHI O0'€KTH YU
ocobucti nani rpomajsH. Omxke, 3a0e3neueHHs KiOepOe3neku cTae HEBIJ'€EMHOIO
CKJIAJI0OBOI0 TMPOTHAII 3J0YMHHOCTI B yMOBaX BOEHHOTO cTaHy. [Iporwmis
3JIOYMHHOCTI B YMOBAaX BOEHHOTO CTaHy B YKpaiHi BUMarae KOMIUIEKCHOTO Ta
CUCTEMHOr0 Tiaxoay. 3abe3mnedeHHs Oe3neku TpoMajsH, eheKTUBHA poOoTa
IPAaBOOXOPOHHUX OPraHiB, 3aXUCT Yypa3JMBUX TPYN HACEJICHHsS, TyMaHITapHa
JorioMora Ta Kibepoesreka — 11e JuIle JAesKl 3 aCTIeKTiB, K1 HeoOX1HO BpaxyBaTH.
BaxxniBoro CKIa0BOIO € TaKOX CITIBIIpAIll Ha MDKHAPOAHOMY PiBHI Ta IMIATPUMKA
COITIATbHO-€KOHOMIYHOT'O PO3BUTKY Kpainu [3, ¢. 50].

3MiIlHEHHSI TIPABOBOI CHCTEMHM, BJIOCKOHAJICHHS 3aKOHOJABCTBAa Ta
3a0€3IeUeHHs] JOCTYIy 10 CIPaBEIJIMBOCTI JJISI BCiX TPOMaAsSH € KIIOUYOBUMH
eJIeMEeHTaMH YCHINTHOI MPOTHIl 3I0YMHHOCTI. KpiM Toro, BaXkJIMBOIO € aKTHBHA
y4acTh TPOMAJISIH Ta CYCHJIbCTBA Y MPOIECi pO3POOKH Ta BIPOBAKEHHS 3aXO0/IB 3
00pOTHOM 31 3JIOYNHHICTIO.

Jlumie depe3 CHibHI 3yCHJUIS BCIX 3aIliKaBICHUX CTOPIH MOXKHA JOCATTH
3HAYHOTO MpOrpecy B IiM HEJEerKid crpapi. YKpaiHa Mae TOTEHIad CTaTh
MPUKIaA0M €PEeKTUBHOT TPOTUAIT 3IIOYMHHOCTI B YMOBaX BOEHHOTO CTaHY, SIKIIO BC1
Cy0'eKTH BIIau, TPOMASTHCHKOTO CYCIIJILCTBA T4 MKHAPOIHUX MAPTHEPIB OYAYTh
CIUTBHO TPAITIOBATH Ha KOPUCTH 3arajbHOTO J00po0yTY Ta Oe3meku KpaiHu.

Cnucok sukopucmanux 0xcepen ma aimepamypu:

1. JIynenko O. B. Ilpotuzis 3mounHHOCTI B cydacHuX ymoBax. ColiaibHO-
npasoBi ctymii. 2020. Bumn. 1 (7). C. 79-84.
2. JIynenko FO. B. IlpaBoBi acniektn kinacuikairii 3T09MHIB MPOTH BOEHHOT

Oesnekn Ykpainu, siki BigHeceHi 10 Posmimy I OcobnuBoi wactuan KK Ykpaian
(3mourHU MPOTU OCHOB HalllOHANBHOT Oe3neku Ykpainu) (Hactunal). CorianbHo-
npaBoBi ctyaii. 2020. Bun. 3 (9). C. 8-17.
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3. JIyuenko O. B. TeopeTtnko-npaBoBi aclieKTH BOEHHOI cpepu B cHCTEMI
nepxaBHOi Oe3neku Ykpainu. [lpukapnarcekuii opuauyunuil BicHuk. 2020. Bum. 3
(32). C. 49-53.

HogikoBa K.A.

KaHJUJAT IOPUIUYHUX HAYK,

CTapIIMii HAYKOBUM CIIBPOOITHUK
HaykoB0o-10CTIIHOTO IHCTUTYTY BUBUEHHS
npoOJieM 3JI0YMHHOCTI IMEHI

akanemika B. B. Cramuca HAIIpH VYkpainu,
aCUCTEHT Kadeapu KpUMIHAIBHOTO MpaBa
HarioHanbHOro IOpUIUYHOTO YHIBEPCUTETY

imeH1 SApocnaBa Mynaporo
ORCID: 0000-0001-8646-3441

3ABOPOHA ITPOITATAHIM BIMHU Y MIDKHAPOJJTHOMY I
HAIIIOHAJIbBHOMY 3AKOHOJABCTBI?

[Iponaranga BiiHM $IK siBHILE 1HPOPMALIMHOTO MPOCTOPY € HEBIJ €EMHOIO
YACTHUHOIO BCIX CY4YacCHHUX 30pOMHMX KOH(JIIKTIB. 3 YaciB MOSBU 3aC00IB MacoOBO1
iHpopMallii Oyab-aKa aepkaBa, IO IUTaHye akT arpecii abo arpecuBHY BiiHY,
aKTUBHO BHKOPHCTOBYE HasBHI 1HGOpMAIiHI pecypcu s MuTiTapu3aii
HAceJIEHHS, BUIIPaBIaHHS HEOOX1THOCTI BTOPTHEHHS HA TEPUTOPIIO IHIIOI KpaiHw,
JeMOHI3aIlli KpaiHU-KEPTBHU Ta ii 30poHMX cwl, riopudikarlii mijyiel Ta yuacHUKIB
MaOyTHROT 30poHHOI arpecii, MapriHamizamii aHTHBOEHHHUX HACTpOiB Ta
MOJIITUYHUX OTOHEHTIB B KpaiHi. Ha choromni mnpomaraHja BIHHU BHCTYIIA€
BaKJIMBHM 3aCO00M MIATOTOBKH JI0 arpecii il caMme TOMy CIIpaBeJIMBO BBAKAETHCS
IIPOBICHUKOM BIMHH.

BonHnowac mpomaraHmyBaTth BiiiHY MOK€ HE TUIBKM JeprkaBa. J[o Takoi
IPOIIaraHii 4acTO BIAIOTHCS JEAKl paJvKaabHI MOJITHYHI MapTii, opraHizalii i
OKpeMi 0CO0H 3 METOIO ITIABUIIIEHHS CBOT'O MOJIITUYHOTO PEUTHUHTY Ta TMPHUXOY J0
Biaau. Taki cy0’€eKTH BUKOPUCTOBYIOTh 00pa3 MeBHOI KpaiHW 4M Hallii K BOpora Ta
i1€10 BIMHM 3 HEIO I KOHCOMiAaIii CycHibCTBa HAaBKOJO CBO€i mepcoHH abo
oprasizamii. ¥ MaitlOyTHbOMY, MiCIs TPUXOAY J0 BIaJH KUX OCI0 4M opraHizailii,
caM akT arpecii cTae JUIIEe CHpaBoOl0 4acy. TakuM YWHOM, TMpoOTaraHja BidHU
BHCTYIIAE IIE i 3aCO00M JIOCATHEHHSI TIOJIITUYHUX I[LICH.

MixHapoHEe CHIBTOBAPUCTBO BPaxyBaJiO JOCBIJ CBITOBUX BIfH Ta 3 METOIO
MIATPUMAHHS MHUPY, OE3MEeKH JIOACTBA Ta MDKHAPOIHOTO MPABOMOPSIKY
3a00pOHMIIO HE TUTHKK PO3B’SI3aHHS arpeCHBHOI BIWHU YW BOEHHOTO KOHQIIKTY,
Hamajay 30pOMHMX CHJI JIEp’KaBH Ha TEPHUTOPIIO 1HINOI JepKaBU, AHEKCIIo 13
3aCTOCYBaHHSIM CHWIIH, ajie i mpormarany Biau. Tak, 3a00poHa OCTaHHBO1 B MPSAMIi

2 3a3HayeHa MyOIiKallis MiArOTOBJIEHA B PaMKaXx BMKOHAHHSA TeMH (yHIaMEHTAILHOIO
nociipKkeHHs «TeopeTnyHi, 3aKOHO1aBYi Ta MPABO3aCTOCOBHI MPOOJIEMH KPUMIHAIBHO MPABOBOI
OXOpOHHU iH(popMaliiHO1 Oe3rekn B YKpaiHi», sika po3poOisieTbes B HaykoBo-mocnizHoOMy
IHCTUTYTI BUBYECHHS IPpo0JIeM 3I0YMHHOCTI iMeH1 akajeMika B. B. Crammuca HAIIpH Ykpainu
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Yy HenpsAMid (opMi MICTUTbCA 0aratbox MIXKHAPOJHO-TIPABOBUX JOKYMEHTAX,
30kpeMa, y MDKHapoAHI KOHBEHLII HpPO BUKOPUCTaHHS paJIOMOBJICHHS B
iHTepecax Mupy 1936 p. (ct. cr. 2 Ta 3) [1], Pe3onromii ['enepansroi Acam6iiei OOH
Ne 110 «3axoau npoTH MpoIaralIy Ta Mig0yproBaHHs 10 HOBOI BitHM» 1947 p. [2],
Pesomomii  T'enepanbHoi  Acam6nei OOH  Ne 127 (II) «HempaBauBa abo
nepekpydena indopmaris» 1947 p. [3], KouBenmii mpo MiKHapogHe MpaBo
cupoctyBanHsa 1952 p. (mpeamOyina) [4], dexnapariii mpo NPUHIKAIINA MI>KHAPOIHOTO
mpaBa, IO CTOCYIOTHCS MPYXKHIX BIAHOCHH 1 CHIBPOOITHHUIITBA MK Jep)KaBaMH
1970 p. [5], dexnaparii mpo npaBo HapoiB Ha Mup 1984 p. [6] Ta neskux iHIHUX. Y
MixHapoJHOMY TMakKTi MPO TPOMAIIHCHKI Ta moJiTH4YHI TpaBa 1966 p. [7]
3a3HaueHo, MO Oyab-fKa MpomaraHaa BifHU MOBHHHA OyTH 3a00pOHEHa 3aKOHOM
(. 1 cr. 20).

VYkpaiHa IMIUIEeMEHTYyBajla MDKHApOAHY 3a00pOHY MponaraHav BIHHU Y
0araTboX aKTax HaIlOHAJIBLHOTO 3aKOHOJABCTBA. Tak, BIAMOBIAHO 10 4. 1 cT. 28
3akony Ykpainu Bix 02.10.1992 Ne 2657-XII «IIpo indopmariito» iHbopmalliss He
MoOke OyTHM BHKOpWCTaHa JJIs 3aKJIUKIB IO MpomnaraHau BiHW. Jlo Toro x, Ha
Teputopli YKkpainu B Meaia Ta Ha miaTopmax CHUIBHOTO JOCTYNY A0 Bij€O
3a00pOHSIETHCS TIONIMPIOBATH 3aKIUKHU JI0 PO3B’sI3yBaHHS a00 BEJICHHS arpecUBHO1
BiilHM a00 BOEHHOTO KOH(QIIIKTY Ta 1H(POpPMAIIilO0, KA BUIPABIOBYE UM IMPOIArye
taki 7ii (1. 1 4. 1 cr. 36 3akony Ykpainu Big 13.12.2022 Ne 2849-1X «IIpo memian).
VY BupaBHMYIN crpaBi 3a00pOHSAETHCS BHUITYCKATH Y CBIT, BUTOTOBIATH Ta/abo
PO3MOBCIOIKYBATH MPOAYKIiO, 110 MICTUTh MaTepianu (BUCIOBIIOBAHHS, 3aKIUKU
TOIIIO), 3MICT SIKMX CIPSIMOBAaHUM Ha ponarauay BiHH (4. 1 cT. 28 3akoHy YKpainu
Big 05.06.1997 Ne 318/97-BP «Ilpo BumaBHuuy crpaBy»). Okpemi 3a00pOHH Ha
npornaraiay BIHHU TaKOX MICTATbCA y 3akoHax YKkpainu «IIpo TeaTpu i TearpaibHy
crpaBy» Bim 31.05.2005 Ne 2605-IV (u. 5 crt. 5), «IIpo OXOpOHY AMTHHCTBa» BiJ
26.04.2001 Ne 2402-11I (u. 1 ct. 30), «IIpo 3Bepuenns rpomanasia» Big 02.10.1996
Ne 393/96-BP (u. 3 ct. 23%) tomo. Cnix BigMITUTH, IO BiamosigHo g0 ct. 37
Konctutymii Ykpainu, 3a00pOoHS€ETHCS YTBOPEHHS 1 JISTIbHICTh MOJITHYHUX HapTii
Ta TPOMAJCHKUX OpraHizaiii, mporpaMHi Il abo il SKUX CHOpsSAMOBaHI Ha
mporarasHay BiliHM. 3a3HadeHa KOHCTHUTYIIHHA 3a00poHa 3HAWIIAa CBOE
BimoOpaxxeHHs1 1 y 3akoHax Ykpainu «IIpo momituyui mapTii B YKpaiHi» Bif
05.04.2001 Ne 2365-II1 (u.1 ct.21) Ta «IIpo TpomaaceKi 00’€XHAHHS» BIA
22.03.2012 Ne 4572-VI (u. 1 ct. 4).

3akoHOo/aBYa 3a00poHa mMpomaraHad BIWHUM B YKpaiHi 3abe3nedeHa U
3aco0amu kpuMiHaibHoro mpasa. Crarrs 436 KK Vkpainum nepenbauae
KPUMIHAJbHY BIAMOBIMATBHICTG 32 IMyOJIIYHI 3aKJIUKHU JI0 arpecHBHOI BiiHA a00 10
pPO3B’sI3yBaHHS BOEHHOTO KOHQJIIKTY, a TaKO0X BUTOTOBIEHHS MarepiaiiB i3
3aKJIMKAaMHU /10 BYMHEHHS TakWX Jiil 3 METO IX pO3MOBCIOKEHHS abo
PO3IOBCIOKEHHSI TAKUX MaTepiaiiB.

Cnucok sukopucmanux 0xcepen ma jimepamypu:
1. MixxHapoaHa KOHBEHIISI PO BUKOPUCTAHHS PaJIOMOBIICHHS B 1IHTEpecax
Mupy: Mixxnapoguuii nokymeHT Bing 23.09.1936. PRO. I[Inamgopma echexmugrnozo
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peeymosannsi.  URL:  https://regulation.gov.ua/documents/id211299  (nara
3BepHeHHs: 07.05.2024).

2. Pezomonis ['enepanbnoi Acamb6nei OOH Ne 110 «3axomu mnpoTtu
npornarasay Ta MiaOyproBaHHA 10 HOBOi BIMHM»: MUKHapOAHMI JOKYMEHT BiA
03.11.1947. ZakonOnline. URL:
https://zakononline.com.ua/documents/show/140896 140896 (nata 3BepHEHHS:
07.05.2024).

3. Pezomrontis I'enepanbuoi Acambiei OOH Ne 127 (IT) «Henpasausa abo
nepekpydeHa indopmaiis»y: MibkHapoaaui gokymeHt Bim 15.11.1947. Zakon.cc.
URL.: https://zakon.cc/law/document/read/995 275 (nara 3BepHenHs: 07.05.2024).

4. KonBeHIis MOpo MDKHApOAHE MPaBO CHPOCTYBaHHSA: MiKHApOIHUN
noKyMeHT Bin 16.12.1952. Bepxosna Paoa Ykpainu: 3akonooascmeo Yrpainu: og.
séeocaim.  URL:  https://zakon.rada.gov.ua/laws/show/995 319#Text  (mata
3BepHeHHs: 07.05.2024).

5. Jleknmapamis mpo NPUHIUNN MDKHApOAHOTO TIpaBa, IO CTOCYIOTHCA
JPYKHIX BIIHOCHH 1 CHIBPOOITHHUIITBA MK JepxaBaMu: MDKHAPOJIHUNA JOKYMEHT
BifI 24.10.1970. OOH. URL:
https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml
(mata 3Bepuenns: 07.05.2024).

6. Hdexnapaiiiss mpo mpaBo HApOAiB HA MUp: MDKHApOJHUN AOKYMEHT Bij
12.11.1984. OOH. URL:
https://www.un.org/ru/documents/decl_conv/declarations/right_to_peace.shtml
(mata 3BepuenHs: 07.05.2024).

7. MikHapogHUM TIAKT TIPO TPOMAIAIHCHKI Ta TONITHYHI TIpaBa:
MixHapogHuii  mokymeHT Big 16.12.1966. Bepxoena Pada  Ykpainu:
3axonodascmeo Yrpainu: og. sebcatim. URL:
https://zakon.rada.gov.ua/laws/show/995 043#Text (nara 3Bepuenss: 07.05.2024).

®denocees B. B.

KaHJIUJAT IOPUIUYHUX HAYK,

CTapIIMi HAYKOBUM CIIBPOOITHUK BIIALTY
JOCIIHKEHHS TIPOo0JIeM KPUMIHAIBHOTO MpaBa
HaykoB0o-10CTITHOTO IHCTUTYTY BUBYCHHSI
po0JieM 3JI0YMHHOCTI IMEHI aKaJieMika

B.B. Cramuca HAIIpH Ykpainu

ORCID 0009-0001-6131-8499

JESIKI ACIEKTH KPUMIHAJIbLHOI BIAMIOBIJAJBHOCTI
3A NOIIUPEHHSA «4YTJUBOI IHOOPMAIIID»

Ocrannim ywacom llentp mpotunii nesindopmarii npu Pani HamioHambHOT
6e3mneku 1 000poHN YKpainu (GiKCye aKTHBI3AIIIO 3yCHUIIb rU-TpoMaralan B paMmKax
ne3ingopmaniiinoi kammnanii «Maigan-3». 3a ioro iHdopmaniero, pd yepes yci
JNOCTYyMH1 il 1H(opMaIliiiHi 3aco0M MNpPOCyBae HApaTUB MPO «HEIETITUMHICTHY
YKpaiHCHhKOI BJaJ{, HAMararOYuch MIAIMITOBXHYTH YKPAiHIIB BHUXOJMTH Ha aKIiii
MPOTECTY, a TAKOXX MOCHIIOE KaMIIaHio 3 AUCKpeauTalii Mmoouizanii B Ykpaini 3
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METOIO Ha TJII HACTYIMY Ha ()POHTI J€30pTraHi3yBaTH NOJITUYHY CUTYaIlil0 B YKpaiHi
Ta CIIPUYMHUTH Xa0C B YKPAiHCbKOMY CYCIUIBCTBI1, HOIIMPIOIOYX MaHIIyJIALIT 1010
YYTIMBUX JUISl YKPAiHIIB MUTaHb, 3apagy MOCIa0IeHHS MIKHAPOJIHOI MIITPUMKH
VYkpainu Ta 3HUKEHHs 11 000poHo31aTHOCTI [1]. IIpu 11boMy mpomaraHAMCTCHKI
KaHaJIM BUKOPUCTOBYIOTh Oy/Ab-SIKY «UyTIUBY 1H(GOpMAILIiIO» Mpo MoAli B YKpaiHi,
CHOTBOPIOIOTH ii Ta BUKOPHUCTOBYIOTH ii B CBOIX LUISX MPOTH YKpaiHu. | Bce 1€
B11I0yBa€ThCs Ha (POHI HEBPETYIHOBAHOCTI HA 3aKOHOJJABYOMY PIBH1 TaKOi KaTeropii,
K «4yTIHBa 1HGOpMaIlisS», 0 3HAYHO OOMEXKYE YIIOBHOBAXKEHI JIep>KaBHI OpraHu
aJIeKBaTHO pearyBaTu Ha CUTYallilo, 110 ckiiayiacs B iHdopmaniiHii chepi. Tak, 6e3
HaJIeXKHOT IPAaBOBO1 OIIHKY 1 3aX0/1iB pearyBaHHs 3aTHIIAIOTHCS (PaKTH MOIIUPEHHS
B JPYKOBaHMX Ta €JEKTPOHHMX 3aco0ax MacoBoi iH(opMalii BIZOMOCTEH Mpo
npo0OsieMH, TOB’si3aHl 3 OOWOBOIO TOTOBHICTIO Ta 3a0€3MEUeHHSM CHII 00OpOHH,
HEJOJIKaMH y CUCTeMaX 3aXUCTy 00’ €KTIB KPUTHUHOI IHPPACTPYKTYPH, HACITITKAMHU
iX 0OCTpUIIB arpecopoMm, OCOOJIMBOCTSIMH OpraHizamii JISJIbHOCTI MIJIPUEMCTB
00OpPOHHO-TIPOMHCIIOBOTO KOMIUIEKCY, MICISIMU iX pO3TallyBaHHS, KaHaJaMH
OTPUMaHHS BiJ 1HO3EMHHUX TApTHEPIB BIHCHKOBOI Ta MaTepiadbHO-TEXHIUHOI
JIOTIOMOTH TOIIO.

3a3HaueHe CBIAYHUTH MPO HEOOXITHICTH JOCIIJKCHHS TOHATTS «IYTIUBOI
iHpopMaIlii», BHECEHHs MPOIMO3UIlid MIOA0 3aKOHOJABYOTO BPETYJIIOBAHHS Il
NOLIMPEHHS  Ta  YJOCKOHAJIEHHS  KPUMIHAIBHOI  BIANOBILAAJIBHOCTI  3a
HECaHKI[IOHOBaHe ii momupeHHs. [Ipu oMy mpu onpaioBaHH1 BiIIOBIIHUX 3MiH
710 3aKOHOJIaBCTBA HEOOX1THO TOTPUMYBATHUCH OaaHCy MK 0OMEKEHHSIM JOCTYITY
710 4yTauBOi i1HQoOpMalii Ta 3a0e3leyeHHsM MpaBa TPOMAJASH HA JIOCTYI [0
ny0JiuHoi iHpopMmariii.

JIist MOCATHEHHS TOCTABJIEHOI METH HEOOXITHUM yOayaeThCs HaAaHHS
YiTKOrO BU3HAYCHHS TOHATTS «UyT/iMBa iHQopMaris», mo Moxxe OyTH 3po0JieHO
IUIIXOM BHECEHHS 3MiH 10 3akoHy Ykpainu «IIpo iHpopmaiiito» [2]. 3okpema, mia
yac (OpPMYNIOBAaHHS JIETAIBHOIO BH3HAYEHHS 3a3HAYEHOTO TMOHATTS JOILIBHO
BKa3aTh, IO J0 4yTiauBOi iH(opMmaiii MoxyTh OyTH BIiTHECEH1 BiJIOMOCTI,
pPO3rOJIOIIEHHS  SKUX  MOXE 3aBJaTd  IIKOJM  HaIllOHAJIbHIM  Oe3merr,
000pOHO3/IaTHOCTI, TPOMAJICEKOMY MOpsiaAKy. [lpu npomy 6e3nocepeiHbO B 3aKOHI
Mae TiependadaTrcs BAYEPIHUN TIEpelliK KaTeropid 4y TIanuBoi iHpopMarlii, 10 sIKOTO
CJiJT BigHECTH 1H(POpMAIIito po O0HOBY TOTOBHICTH Ta 3a0€3MeUeHHs CHUJI 00OPOHH;
mpo OO0'€KTH KPUTHUYHOI 1HGPACTPYKTYpH Ta HACHIAKKA I1X OOCTpLIIB; PO
HiANPUEMCTBA 000POHHO-IIPOMHUCIIOBOIO KOMILIEKCY Ta iX pO3TallyBaHHA (CTaHy
BUPOOHUYUX TOTYKHOCTEH MiAMPUEMCTB, IUIAHIB iX MOJEpHI3aIlii Ta PO3BUTKY,
BiJIOMOCTEH MpO BIAMOBIJAIBLHUX CICIIATICTIB Ta WICHIB iX pOAHWH); IIPO
BHUPOOHUIITBO TOTOBOi MPOAYKIII Ta 3alydeHHS ITiIMPUEMCTB-CITIBBUKOHABIIIB
(mpoBenieHHST TEHAEPIB, YKJIQJaHHS JIOTOBOPIB, PpO3TAllyBaHHSA MiAMPHUEMCTB-
MOCTaYaJbHUKIB); TMPO peali3alrlifo BITYU3HAHUX TPOEKTIB 3 PO3POOIICHHS
(MomepHizallii) HOBITHBOTO O30pPOEHHA 1 BIMCBKOBOI TEXHIKM; MPO KaHAIH
OTPUMaHHS BIWCHKOBOI Ta MaTepilallbHO-TEXHIYHOI JTOMOMOTH BIJ 1HO3EMHHUX
MapTHEPIB Ta 1H.

40



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

Kpim Toro, GesmocepeaHbO0 B 3aKOHI HEOOXITHO BU3HAYUTH W MOPSIOK
BilHECEHHsA 1H(oOpMalii A0 Kareropii YyTIUBOi, 30KpEMa, OKPECIUTH KOJIO
Cy0’€KTIB, YIIOBHOBAKEHUX HA MPUUHATTS PIlIEHb IPO BIAHECEHHS 1H(pOpMalii 10
PO3IJIAIyBaHOT KaTeropii, CTPOKM HPUUHATTS BIANOBIAHUX PIIIEHb, MPOLENYDPY
po3cekpeuyBaHHs Tomo. Okpemy yBary Ciii MNOpUIUIATA W TMUTAHHIO
BIIMOBITAJILHOCTI 3a HE3aKOHHE PO3TOJIOIICHHS 4YyTIMBOI 1H(OpMaIlii, sK s
MOCaI0BUX 0Ci0, Tak 1 ISl TPOMAJISIH.

[ono xapakTepUCTUKHU 1HPOpPMaILIii SIK YyTJIMBOi B YMOBax 30poitHOi arpecii
pd npotu YKpaiHu, TO BOHA, K yOauyaeTbCsl, Ma€ BIAMOBIAATH IEBHUM KPUTEPISAM,
CYKYIMHICTh SIKMX SIKpa3 1 Ja€ MiJCTaBU JUJIs BIAHECEHHS TUX YM IHIIMX BIJOMOCTEH
came JI0 po3TisayBaHoi Karteropii. TakumMu KpHUTepisiMU, Ha HAII MOTIISA, MOXYTh
OyTH BU3HAH1 HACTYIIHI:

- po3rojionieHHs Takoi i1Hdopmalli MoXXe 3aBJaTH IIKOJIU HaI[lOHAJILHIM
Oesmeni Tta obopoHo3naTHOCTi. Hampuknan, BigoMocTi mpo O0O0MOBY TOTOBHICTH
BIMCBK, CTaH OO0'€KTIB KPUTHYHOI 1H(QPACTPYKTYPH, MAISUIBHICTH OOOPOHHO-
IPOMUCIIOBOTO KOMIIJIEKCY TOIIIO;

- 0OMEKEeHHS Y BUKOPUCTAaHHI NMEPCOHATBHUX NAaHUX (I3MYHOT 0COOH, SKIIO
BOHH JIAFOTh 3MOTY ieHTudikyBatu oco0y. Hanpukian, 3a3Ha4eHHs IepCOHATBbHUX
JaHUX OCOOM mMpo ii 3ajdydeHHs 0 MEBHUX TPyI, IUIaHIB, pO3pOOOK, BUKOHAHHS
NEBHUX POOIT, IO MOXE CBIIYUTH MPO HAMPSAMHU ii JISUIBHOCTI, mOpodeciiiHi
1HTEepecH;

- HAsSBHOCTI Mepea0ayeHoro 3aKOHOAaBCTBOM OOMEXEeHHs 10cTyiy. To0To,
SKIO ICHYIOTh YITKI 3aKOHOJIaBYl HOPMH IIIOJI0 OOMEXEHHS JOCTYITY J0 MEeBHOI
iH(popMaIllii, BOHa BXKE MOXKE BBOKATUCS YyTIMBOIO;

- OJHOYACHA HAsBHICTh OOMEXKEHHS JOCTYITy J0 iH(OopMallii Ta CyCHiJIbHOTO
3amuTy Ha il pO3roJIONIEHHS B 1HTEpecaxX HAIllOHAIBHOI O€3MEeKH, EKOHOMIYHOTO
100po0yTYy Ta MpaB JOAUHU, KOJU TAaKHH 3alUT IepeBaka€e MIKOIY, SKa MOXKe OyTH
3aBjiaHa PO3TOJIOIICHHAM 1HpOpMaIIii;

- BigHeceHHsa iHdopMamii g0 KaTteropii oOMeEXeHOro IocTymy y pasi
HEOOXITHOCT1 3aXHUCTY peIyTallii 4yd IpaB TpoMaasH YKpaiHu abo 3amobOiraHHs
po3roJionieHH0 iHpopMarii, oxepkaHol KOH(QIMEHIIMHO i dYac 3iHCHEHHS,
HAIMPUKIIAA, TOCYJOBOTO PO3CIiAyBaHHS 3J0YMHIB ¥ cdepl HAIIOHATBbHOT O€3MeKH
VYkpainu, poTu MUpPY Ta O€3MEKH JTOACTBA.

TakuMm urHOM, YyTAUBICTD iH(POpMaIlii BU3HAYAETHCA HacaMIiepes] il 3MiCTOM
Ta MOXJIMBHMHU HACIIJIKAMH PO3TOJIONICHHS, a TAaK0X HAsSBHICTIO BIIMOBITHUX
3aKOHO/IaBYUX HOPM II10JI0 OOMEXKEHHS JOCTYIy /10 HEf.

3a3Buyail HaOUIBIY CYCIUTbHY HEOE3MEeYHICTh CTAHOBUTH PO3TOJIONICHHS
a00 TOMMPEHHS «YyTIAMBOI iH(OpMaIlii», BIAMOBIAAIBHICTh 3a fAKI HependadeHa
crartssmu 110, 111-1, 114-2, 328, 330, 422, 436, 436-1, 442 KK VYkpaiaun. s
BU3HAYCHHSI KaTeTopil Takoi iHpopMaIlii, sKa BIUTMBAE HA MTPABUIbHY KBai(iKaIlito
Jii BUHHOI 0coOu, He0OXiIHO BpaxoByBaTu nosoxeHHs Hakazy CiyxOu Oe3nexku
Vkpainun «lIpo 3aTBep/keHHs 3BOAY BIJOMOCTEH, IIO CTAHOBISATH AEPKABHY
taeMHMII0» Bin 23.12.2020 Ne 383, 3apeectpoBaHoro B MiHICTEpCTBl IOCTUIII]
Vkpainu Big 14 ciuns 2021 p. 3a Ne 52/35674, axuM BU3HAYEHO BIJOMOCTI, 110
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CTaHOBJIATH JE€PKaBHY TAEMHULIIO ¥ cpepax 0OOPOHH, EKOHOMIKH, HAYKHU 1 TEXHIKH,
30BHINIHIX BITHOCHH U JIepKaBHOI 0€3MEKH Ta OXOPOHHU MPABOMOPSIKY TOIIO.

Hagenena Buie iHpopmallist Moxke OyTH BiAHECEHA 10 IepKaBHOT TAEMHUIII
JUIIe JepKaBHUMHU ekcrnepraMu MiHicTepcTBa o0opoHu abo MiHictepcTBa 3
MUTaHb CTPATEriyHUX Taly3ed MPOMMCIOBOCTI YKpaiHu, A0 cpepu KOMMETEHIIli
AKUX BIAHOCHTBCS PEryiroBaHHA o0iry Takoi 1Hpopmaiii. Tak, Hampukian,
BIIHECEHHSI 7O JEpKaBHOI TAEMHUIIl BIJIOMOCTEM MPO HAJIEKHICTh CYO €KTIB
rocrofapioBaHHs 10 MIAIPUEMCTB OOOPOHHO-TIPOMUCIOBOTO KOMIUIEKCY, SKI
noTpeOyIOTh TMpPOBEACHHS AyOJIIOBaHHA BHPOOHHUIITBA TOBapiB OOOPOHHOTO
NPU3HAYCHHS, Ta BU3HAYCHUX BIIMOBITHUM IEPEITIKOM MO0 YKpaiHH OKPEeMOro
nignpuemctBa (m. 1.4.17 3Boay), a TakoX BimoMOcTeld mMpo OyAIBHUIITBO
HiAPUEMCTB  OOOPOHHO-TIPOMHUCIIOBOTO  KOMIUIEKCY, $IKi pPO3KpUBAIOTh  iX
JUCIIOKAIliI0, MPU3HAYCHHS, BUPOOHUUY IMOTYXKHICTh IIOJ0 BHITYCKY O30pOEHHS
(BIHCHKOBOI TEXHIKH, CHEI[IaJJbHUX KOMIUIEKTYBAIBHUX BUPOOIB J10 HHX) 3a
OKpPEeMHMH TIOKa3HMKaMu B LUIOMY II0AO0 YKpaiHu a00 3a CYKYIHICTIO BCIX
MOKAa3HUKIB Y IIIIOMY HIOJI0 OKPEMOTO MiApueMcTBa (1. 2.2.7 3B0/1y), HAJIEKUTH J10
kommereHiii Minctparernpomy. Illo * cTocyeThcs, HampuKiIa:, BiOMOCTEH 3a
OKPEeMHMH TIOKa3HMKaMHU I0JI0: TAaKTHKO-TEXHIYHUX XapaKTePUCTHK, CKIIanay,
aNropuT™MiB  (PYHKI[IOHYBAHHS,  PE3YJIbTAaTIB  MIAKOHTPOIBHOI  (JIiAEpHOI)
eKCIUTyaTaIlii OKpeMOTO CKIIAHOTO 3pa3Ka (CUCTEMH, KOMILIEKCY a00 1X CKIIaJI0BUX )
abo okpeMoro 3paska (CHUCTEeMH, KOMIUIEKCY abo0 iX CKIaJoBUX) O30pO€HHS,
BiIiChKOBOi TexHIKM abo Ooempuriacy, ski mnepeOyBarOTh B eKcIuTyartarii (Ha
30epiraHHi) y BifiCbKaxX, BUTIK SKHX CTBOPIOE 3arpo3y HaIlOHAIBHUM I1HTEpecaMm 1
oesmeri (1. 1.9.8 3Bosty), TO BiIHECEHHS /10 IEP>KaBHOT TAEMHMIII TAKUX BIIOMOCTE M
€ BUKIIFOYHOIO KOMIIETeHIT1€:0 M1HOOOPpOHH.

VY 3B’s3Ky 3 IUM, SKIIO JEPKaBHUM EKCIIEPTOM BKa3zaHy I1HQOpMAIIiio
BU3HAHO y BCTAHOBJIICHOMY MOPSAKY JEP>KaBHOIO TAEMHHUIICIO HA Yac /il BOEHHOTO
CTaHy YM OCOOJIMBOTO TEpioay, TO B TAKOMY pa3i Mii BUHHOT 0COOU MOXYTh OyTH
kBariikoBaHi, HAIIPUKIIA, 3a cT. 328 (Po3rosomenHs nep)KaBHOI TAEMHHMII1) YU CT.
422 (PosronomieHHs BiIOMOCTEH BIHCBKOBOTO XapakTepy, IO CTaHOBIATH
JIep’)KaBHY TAa€EMHUIIO, a00 BTpaTa JOKYMEHTIB YW MartepiaiiB, MO0 MICTITh Taki
Bimomocti) KK Ykpainu. [Ipote cnig Matu Ha yBa3i, 0 Cy0’ €KT YKa3aHHUX 3JI0YHHIB
— CHeIiaabHuMi, TOOTO HUM MOXKe OyTH BHUKIIFOUHO 0co0a, siKiii Oyiu moBipeHi abo
CTaJIM BIZIOMI BiZIMTOBIIHI BIJOMOCTI Yy 3B’ 13Ky 3 BUKOHAHHSIM CITy>KOOBUX 000B’ I3KiB
(mampuknan, 3rigHo 3 gucnosumiero  cr. 422 KK VYkpainm — nume
BiIICBKOBOCITY’k00BeIIb). 3 I[LOTO BUILUIUBAE, [0, HATIPUKIIA]I, OJI0Tep UM iHIIIa 0coda
(sIkili 3a3Ha4YeHl BIOMOCTI CTajdM BIAOMI HE y 3B’S3Ky 3 BHKOHAHHSM CBOiX
ciy’)k00BHX 00OB’S3KIB) 3a pPO3TOJIONICHHS BKa3aHUX BIIOMOCTEH Oyae HeCTH
KpUMiHAJIbHY BIIMOBITQIBHICTE SIK TMOCOOHHMK 3a HAsSBHOCTI BIAMOBIIHUX
Cy0’€KTUBHHX Ta 00’ €KTUBHHMX O3HAK CITIBYYaCTI.

BpaxoBytoun BHKJIaJeHE, BBAXKAEMO, 110 pealizallisi HaBeICHUX MPOITO3HIIIMI
JI03BOJIUThH yIOCKOHAJIMTH 3aKOHOJABU€ PETYIIOBaHHS 00Iry 4yTiauBoi iHdopMalii
B YKpaiHi, MiABUIIUTU pPiBE€Hb 1H(QOpMAIIHHOI OE3MeKn AEP:KaBU Ta 3aXUCTUTH
CYyCHUIBHO Ba)XJIMB1 BIJOMOCTI BiJl iX pO3TrOJIOMICHHS Ta MOIIUPEHHS.
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IIamapa O.B.

nokTop ¢inocodii B ramysi nmpasa,

CTaplIui JOCHIAHUK, JOLIEHT

pagHUK JupekTopa JlepKaBHO1 HAyKOBOI YCTaHOBHU
«lHCTHTYT 1HPOpMAIii, Oe3MneKu 1 mpaBa
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CTBOPEHHSI BOEHHOI IOJIIIII YKPATHY YU BIHCBKOBOI
MOJIILII, B PO3PI31 PO3BYJIOBU TA ®YHKIIOHYBAHHSI
BIMCBKOBOI FOCTHIII YKPAIHHA

[TapnamentoM Ykpainu 3apeecTpoBaHO MPOEKT 3aKOHY MPO BHECEHHS 3MiH
70 JEeSKUX 3aKOHOJABUYMX aKTIB YKpaiHM MO0 CTBOPEHHS Ta TMOCUJICHHS
camocTiiHocTi  Boennoi momimii  Ykpaimm Ta  ChemianizoBaHoi  BOEHHOT
npokypatypu Nell1306 Bim 29.05.2024, sxkumu mnepenOadyeHO CTBOPEHHS Ta
dynakmionyBanHs Boennoi mnomimii Ykpaimm Ta CrneriamizoBaHoi BOEHHOT
npokyparypu [1]. Kpim Toro, y BepxoBHiit Pani 3apeecTpoBaHO MpOEKT 3aKOHY
«IIpo BHecenHst 3MiH 10 KpHUMIiHAIBHOTO MPOIECYATILHOTO KOACKCY YKpaiHu y
3B’SI3KY 13 CTBOPEHHsI Ta IMOCHJICHHS camocTiitHocTi BoenHoi momiii Ykpainu Ta
CrnemianizoBanoi BoeHHOT mpokypaTypu» Nel 1307 Bix 29.05.2024, sskuMm BU3HAUYECHO
HiICTIAHICT Opra’y A0CYA0BOro po3ciimyBanus Boennoi momiii Yipainu [2].

24 tpaBHs 2024 poky, Ha BUKOHaHHS AopydeHHsI BepxoBHoi Pagu Ykpainu,
ake Oyno mporojocoBaHo [lapmamentom Ykpainu 22 tpasust 2024 poky, ['onoBa
Po6ouoi rpynmu Maxkcum [laBmiok 3i0paB Ta mpoBiB miicyMKoOBe 3aciganHs PoOodoi
rpynu KomiTeTy 3 muTaHb MPaBOOXOPOHHOI MiSNIBHOCTI IIOAO OIpPaIfOBaHHS
MMATaHHS CTBOPEHHS cucTeMH BilicbkoBoi roctuilii B Ykpaini. [lix wac 3acimaHus
ydgacHukamMu Po6o4oi rpynu Oyno mpe3eHTOBaHO po3pOoOIeHU poOOU0I0 TPYIIOI0
J0O0TpaIlbOBaHUH 3aKOHOIIPOEKT Mpo BilicbkoBy modmitito [3].

O06’enHye 111 NIBI 3aKOHOJABYI IHIIIATUBH TparHeHHs BepxoBuoi Panu
VYkpainu 1o po30ynoBu cucteMu opraHiB BilicbkoBo1 tocTuilii Ykpainu, B OTHOMY
BHIQJIKy IIIIXOM CTBOpeHHs BoenHoi momimii Ykpaimm Tta Chermianai3oBaHOi
BOEHHOI IPOKYpaATypH, B APYTOMY ITiIX0/11 3aKOHOAABEIb CBOT 3yCHJISI CKEPYBaB Ha
CTBOPEHHSI BUKJIIOYHO BilicbkoBO1 modmimii, 3 ycideHUMH (QYHKIISIMH Ta
MOBHOBAXCHHSIMHU, SIK JIJIT MAHOYTHHOTO MTPABOOXOPOHHOTO OpraHy.

VY upoMy 3B’SI3KYy CIi 3ayBaXKMTH, 110 TPOEKTOM 3akoHy Ykpainu «lIpo
OpraHizaliiHO-IIPaBOB1 OCHOBU OOYI0BU Ta (PYHKI[1I0HYBaHHS BilicbKOBOI FOCTHUIIIT
Ykpainn» (peectpamiitauii Nel10042 Big 13.09.2023) BU3HAUYE€HO TOJIOBHI HAMPSIMHU
3arajibHOJIEP >KaBHOI TOJIITUKKA Ta OpraHi3aliifHO-IpaBOBI OCHOBH IMOOYJOBH Ta
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(yHKIIOHYBaHHS cucTeMU BiiicbkoBOi tocThLIi YKpaiHU, a TaKOX MHepeadadeHo
BIIHECTH /10 CHUCTEMHM JICp>KaBHUX OpraHiB, sIKi BXOJATH 10 BilichbkOBOi FOCTHINIT
Vkpainu — BIMCHKOBY MOJILII0, BINCHKOBY MPOKYpaTypy, BIACHKOBY aJBOKaTypy,
BIICBKOBHUH CyJl Ta BINCHKOBY KOHTPPO3BIIKY Ta OpraH JOCYAOBOI'0 PO3CI1TyBaHHS
JIEp>KaBHOT'O OpraHy CHelialbHOrO MPU3HAYECHHS 3 IPABOOXOPOHHUMU (G YHKILISAMH,
AKul 3a0e3nedye Aep:kaBHY Oe3neKy YKpaiHu, sk HeBil eMHOI yacTuHu CiyxOu
Oesneku Ykpainu [4].

Mertoto ctBopeHHsi Boennoi mominii Ykpainu Ta CrernianizoBaHOi BOEHHO1
MPOKypaTypu Cy0 €KTOM 3aKOHOJABYOi IHILIATUBU Yy TMpoekTi 3akoHy «lIpo
BHECEHHS 3MiH JI0 JIESIKHX 3aKOHOJABUMX AaKTIiB YKpaiHW MIOJO0 CTBOPEHHS Ta
nocujieHHs1 caMocTiitHocTi Boennoi nominii Ykpainu Tta CrienianaizoBaHoi BOEHHOT
npokypatypu» Nel1306 Bix 29.05.2024 Bu3HaueHO 3a0€3MEUEHHSI KOMIUIEKCHOTO
miaxoAay B Xoll po30yAOBH CHUCTEMH oprasiB BiiicbkoBoi rocTullii Ykpainw,
HACJIJIKOM 4oro € 3abe3neyeHHs [lapmamenToM YkpaiHu MOKIHMBOCTI BUKOHAHHS
NIOBHOBa)XCHb BH3HAueHWX KOHCTHTYIli€EI0 Ta 3aKOHAMHU YKpaiHH MPOKYypopamu
CriertiarizoBaHoi BOEHHOT MTPOKYPATYPH, CIITIUMH, Ji3HABAYaMHU Ta OTIEPATHBHUMHU
nigpo3aiiamMmu Boennoi mominii YKpa'l'HH B yMOBax BO€HHOi arpecii Pociiickkoi
CDezIepaun B YMOBax OCOOJMBOTO MEPioAy, MPABOTO PEKUMY BOEHHOTO CTaHy, B
po3pi3i CTBOPCHHS Ta ¢ynkionyBanHs CrierianizoBaHOi BOEHHO1 MPOKypaTypH Ta
Boennoi mominii Ykpainu, B pamkax po30yJOBH CHCTEMHU OpraHiB BiiickkoBoi
focTullii YKpainu ais 3a0e3nedeHHs e(heKTUBHOTO BUPIMIEHHS 3aBJIaHb 13 3aXUCTY
HaIllOHAJBLHUX THTEPECIB BiJ 3arpo3 y BOEHHIM, 000OpOHHIN Ta BIMCHKOBIHM cdepax,
MiATPUMAaHHS HAJEKHOTO MPABOMOPSIAKY Yy 3a3HaueHUXx cdepax, 3abe3nedeHHs
OXOPOHHM TPaB 1 3aKOHHUX IHTEPECIB BINCHKOBOCITYKOOBIIIB Ta WICHIB iX CiMeH, a
TaKOX IMiABUIIECHHS €(EeKTUBHOCTI BUSBICHHS, JOKYMEHTYBAaHHS 1 PO3CIiyBaHHSI
BOEHHHMX 3JIOYMHIB, 3JI0YMHY TE€HOLMIY Ta 3JI0YMHIB MPOTHU JIIOASHOCTI, CKOEHUX
pociiichKkol0 (henepaltiero Ha TepuTopii YKpaiHu.

Mertoro ctBopeHHs1 BilickkoBoi modinii, mependadyeHuil MpoeKToM 3aKOoHY
«IIpo BiiicekoBy nomirtiro» Ne 6569-1 Bix 31.05.2024 € cTBOpeHHS 3aKOHOJABYMX
miZICTaB Ta NPABOBUX 3acaj JISIbHOCTI BiiichkoBO1 modiiii SK BiHCHKOBOTO
(bopMyBaHHﬂ 3 MPaBOOXOPOHHUMHU (YHKIIISIMHU, IO BXOIUTH O CKIAIy CEKTOPY
Oesrneku 1 060p0HH Ta SKUWA OCHOBHUM CBOIM 3aBJaHHSIM Mae€ 3a0e3neueHHs
NPaBOMOPAAKY 1 BificbKOBOI aAucuMILIIHM y MiHicTepcTBl 000poHH YKpaiHwy,
30poitanx Cunax Ykpainu Ta JlepxkaBHiil crienianbHii CIy>K01 TPaHCTIOPTY.

KonnenryanbHi po301KHOCTI B 3aKOHOIIPOEKTaX 3BOJATHCS 10 TAKOTO:

- 3akoHOMNIpoekToM «IIpo BiiickkoBy modmimiro» Ne 6569-1 Bixg 31.05.2024, y
9,2 CT.2 BH3HAYCHO, IO IMJ 4Yac Jii MPaBOBOrO PEXKUMY BOEHHOTO YU
HAJ3BUYAHOTO CTaHy 3arajbHe¢ KEPIBHUITBO Ta KOOPAWHAIIO JiSUTBHOCTI
BiiicekoBoi mominii 3miiicHioe ["onoBHOKOMaHmyBau 30poitHux Cun Ykpainu.
BinmoBimno g0 3akony VYkpainm «lIpo 36poini Cumm  Ykpainu»
roJjoBHOKoMaHayBad 30poitHux Cun VYkpaiHu € HaWBUIIOK BIMCHKOBOIO
mocagoBoro o0cobor vy 30poiianx Cumax VYkpalau, BiH 3IIACHIOE Yepe3
I'enepansuuii mtad 360poiinnx Cuir Ykpainu 0e3nocepeHe BIHCHKOBE KEPIBHUIITBO
36poiaumu Custamu Ykpainu (cT. 8) [5]. Po3poOunkamMu 3aKOHOIIPOEKTY BITHECEHO
BiiicbkoBy modminito 10 CyO’€KTIB ONEpaTUBHO-PO3IIYKOBOI AISUIBHOCTI, TOMY
MOCTa€ MUTAHHS, SIKUM YMHOM TOJIOBHOKOMaHayBau 30poitHux Cun YkpaiHu min
yac Jiii MpaBOBOr0 PEKUMY BOEHHOT'O UM HAJA3BUYANHOTO CTaHy Oyje 3/11iCHIOBAaTH
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3arajibHe KEpIBHUIITBO Ta KOOPAMHAIIO MiSTIbHOCTI BilichkoBOi momimii, $K
MIPaBOOXOPOHHOT'O OpraHy, Ta AK TakKa ALSUIbHICTH OyJ€e KOPEToBaTUCS 13 3aKOHOM
VYkpainu «IIpo onepaTuBHO-PO3IIYKOBY IISUIBHICTHY», 30KpEMa B YACTHHI peanizailii
nomyky 1 (ikcanii GakTUYHUX JaHUX OPO MPOTUIIPABHI AISTHHSA OKpEMHUX 0Oci0 Ta
rpyn, BIANOBIIAJNBHICTH 3a siKiI nepefgdadeHa KpumiHanbHUM KOAEKCOM YKpaiHu
(mam — KK VYkpainu) ta oprasizaiiii 3 METOI0 NPUIIMHEHHS MPABONOPYIIEHb Ta B
IHTepecax KPUMIHAJIBHOTO CYJIOYMHCTBA, a TaKOXX OTPUMaHHA iH(opmauii B
iHTepecax Oe3Nneku TpoMajsiH, CYCHUIbCTBA 1 JepKaBU Ta B YacTHUHI
MpaBo3acTocyBaHHs TMoioxeHb riaBu 21 (Hermacui cimimui (po3miykoBi) i)
KpuminansHoro nmpouecyanbHoro kojaekcy Ykpainu (nani — KIIK Ykpaian);

- IPOEKT 3aKOHY IMPO BHECCHHS 3MiH JI0 ISIKUX 3aKOHO/IaBUMX aKTiB YKpaiHu
IOJI0 CTBOPEHHS Ta MOCWJIEHHS camocTiiiHocTi Boennoi momiuii Ykpainu Tta
CrnenianizoBanoi BoeHHOi mpokypatypu Nel1306 Big 29.05.2024 mnepenbaueno
(GyHKIIOHYBaHHS B CTpPYKTypi BoeHHOi momimii YkpaiHu opraHy I0CYI0BOTO
po3ciiayBaHHs (OCYIOBE CHIJCTBO, AI3HAHHS), ONEPATUBHUX Ta OMEPATHUBHO-
TEXHIYHUX MIPO3/1TiB. 3akoHOIIPpoekTOM «IIpo BiiickkoBy noditito» Ne 6569-1 Bin
31.05.2024 ne nependavac y cBOi CprKTypi OpraHy JI0CYJ0BOTO PO3CIiyBaHHS.
BpaxoByroun To# ¢axT, 110 BIAIOBIAHO 10 CT. 5 3akony Ykpainu «IIpo JlepxaBHe
Oropo po3ciaigyBaHb» JlepkaBHe OMOPO pPO3CIIAYyBaHb BHUPIINIYE 3aBAaHHA 13
3ano00iraHHs, BUSBJICHHS, NPHUIIMHCHHS, PO3KPUTTA 1 PO3CIIAyBaHHS 3J0YHMHIB
OPOTH BCTAHOBJICHOI'O TMOPSAAKY HECCHHS BIHCHKOBOI CilyXOHM (BIHCHKOBUX
3JI0YMHIB), KPIM 3/104MHIB, ntepenoadenux cr. 422 KK VYkpainu, a cr. 216 KIIK
VkpalHi BH3HAUYEHO, IO CHIAYl OpraHiB JAep)KaBHOro OOpPO pPO3CIiAyBaHb
3MIMCHIOIOTh JIOCYZOBE PO3CIIYBaHHS KPUMIHAJIBHUX IPABOIMOPYIIEHb IPOTH
BCTAHOBJIEHOI'O MOPSIKY HECEHHS BIHCHLKOBOI CIYKOM (BIMCHKOBI KpHMIHAJIbHI
[IPABOIIOPYIIIEHH), KpIM KpUMIHAJIBHUX IIPABOIIOPYIIEHDb, ITependadeHux cT. 422
KK Vkpainu, npoBeaeHHs HETJIACHUX CI1AYUX (PO3IIYKOBHUX) A1l MaTH Oya€e IIpaBo
cmmgunii  JepkaBHoro OOpO  poO3CIiAyBaHb, SKWH 3MIWACHIOE  JOCYIOBE
pO3CHIAYBaHHA IIO Il KaTeropii KpUMIHAJIBHUX MPaBONOPYIIEHL, ad0 3a HOoro
MOPYYEHHSIM — VIIOBHOBa)XKE€H1 OIEPATHBHI MMIAPO3ALIA BiiicbK0OBOI mOJIILII].
BincyTHICT, 10CYIOBOTO pO3CIilyBaHHS Ta OpraHy [Ji3HAHHS B CTPYKTypi
BilicbkoBOI mouminii, SIKMH 3a BH3HAUEHHSIM CT. | 3aKOHOIIPOEKTY € BIMCHKOBHUM
dbopMyBaHHAM 3 MPaBOOXOPOHHUMHU (GYHKIISIMH, PO3POOHUKH 3aKOHOMPOEKTY
«IIpo BiticekoBy nomiriro» Ne 6569-1 Big 31.05.2024 B nosCHIOBAJIbHIM 3aMIUCI]l HE
HaBOJIATH, 110 HE JO3BOJISE 3pO3YyMITH MOTHBH Ta IIiJIi TAKOTO MiAX0Y Y CTBOPCHHI
BilicekoBO1 oIl

- 3akoHoMpoekToM «IIpo BiiicekoBy momimiro» Ne 6569-1 Bim 31.05.2024,
nepeadavyaeThes, Mo HaYaIbHUK BilicbKOBOT MOJIIIIT MpHU3HAYAETHCS HA TIOCaAy Ta
3BUTBHSETHCS 3 mocanu [Ipesmaentom Ykpainu 3a moganHsM MiHicTpa 060poHH
VYkpaiau, a mig yac aii mpaBOBOTO PEKUMY BOEHHOTO CTaHy — 3a IOJAHHSIM
INonoBHOKOMaHAyBaua 30poitHux Cun Ykpainu.

[IpoekToM 3akoHY MpPO BHECEHHA 3MIiH JI0 JEAKHX 3aKOHOJABUMX aKTIB
VYkpaiau 11010 CTBOPEHHS Ta MOCHIICHHS caMOCTiHOCTI BoeHHOoT moimii Ykpaiau
ta CnenianizoBaHoi BoeHHOI npokypaTypu Nel1306 Big 29.05.2024 nepeadaueHo,
o HavyalbHUK BoeHHoi mnomimii VYkpaiHM MpuU3HAYAa€ThCS Ha TMOcaay Ta
3BUIbHSETBCS 3 mocaau BepxoBHowo Pamoro VYkpainu 3a momanasm Ilpem’ep
Minictpa VYkpainu. HavanbHuk BoeHHoi mominii YKpaiHu NOpU3HAYa€eThCs Ha
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nocajly CTPOKOM Ha 7 pOKIB 13 ypaxyBaHHSIM BuUMoOr 3akoHy Ykpainu «IIpo
BIiICEKOBHI 000B’ 530K 1 BII/ICBKOBy cny>1<6y» KaHm/maTypy JUTSL TIPU3HAYCHHS HA
nocaay HadanbHUKa BoenHoi mominii Ykpainu [Ipem’ep-MinicTpy Ykpainu nonae
Kowmicis 3 BigOopy KaHauaara Juisl IpU3HA4YE€HHs HA MOcajy HavdalibHUKAa BoeHHOT
nouinii Ykpainu. [lonoxxenns npo Komiciro 3 BinOopy kanauaaTa Ajig Npu3HadYeHHs
Ha rnocajay HavajdbHuKa BoenHoi nmomiuii Ykpainu, 3atBepxye Kabiner MiHicTpiB
Vkpainu. Ha nymxy aBTOopa Apyruil BapiaHT NpHU3HAYEHHS KEpPIBHMKAa BOEHHOTO
dbopMyBaHHA 3 TIPABOOXOPOHHUMHU (YHKIISIMA HAOMMKEHUW JIO0 CTaJIoro
JEMOKPATUYHOTO TMiAXOAY NPHU3HAYEHHS TAKOrO pIBHA TOM MOCAAOBIIB, 3
ypaxyBaHHsIM Toro, 1o ctarreto 1 mpoekty 3akony Nel1306 Bim 29.05.2024,
Boenny momirito YkpaiHu BU3HAU€HO IEHTPAILHUM OPraHOM BHKOHABYOI BIIAJIH,
110 peani3ye JIepIKaBHy MOJIITUKY 3 THUTaHb MPABOOXOPOHHOI isITBHOCTI Yy
BIICHKOBil, BOCHHIN Ta 00OpOHHIN cepax, MiATPUMaHHS TPaBOMOPAIKY y C(bep1
000OpOHHU JiepXKaBU, 3JIMCHIOE OXOPOHY TMpaB, CBOOOJ 1 3aKOHHUX 1HTepec1B
BICHKOBOCITYK00BIIiB 30poitHix Cun YKpaiHu, iIHIIMX YTBOPEHUX BiAIOBIIHO 10
3aKOHIB YKpaiHu BIMCHhKOBUX ()OPMYBaHb Ta YWICHIB iX CIMEH, a TAKOXK PE3EPBICTIB,
BiIiICbKOBO3000B’ SI3aHUX Ii]] Yac MPOXOHPKEHHSI HUMU 300piB;

- IIpoekToM 3akoHY MpO BHECEHHS 3MIiH 10 JESKHX 3aKOHO/JAaBUMX aKTiB
VYkpaiau 11010 CTBOPEHHS Ta MOCHICHHS caMOCTiHOCTI BoeHnHoi momimii Ykpainu
ta CnemianizoBaHoi BoeHHOT mpokyparypu Nell1306 Bim  29.05.2024,
nependavyaeTbesi cTBOpeHHs CrerianizoBaHOi BOEHHOT MPOKYpaTypH, a Mo CyTi il
BITHOBJIEHHsS [6], B paMKax po30yJ0BH OpraHiB cucTeMH BiliCbKOBOI FOCTHIIIT
VYkpaiau 1 Ha 1pOMY eTani cTBOpeHHS Boennoi mominii YkpaiHu (omepaTHBHO-
pO3IIyKOBa MISJIBHICT, JOCYAOBY PO3CIIIyBaHHs, Mi3HaHHA), CrerianizoBaHOi
BOEHHOI MTPOKYPATYpH (HATJISA 32 TOAEP>KaHHSIM 3aKOHIB OpraHaMHu, 1110 TPOBAIATh
ONEPaTUBHO-PO3IIYKOBY Ta KOHTPPO3BIAYBAJIbHY MJISUTBHICTH [7], [dI3HAHHS,
JIOCYJIOBE CIIJACTBO, 1HII (YHKIIT MNpoOKypaTypu BH3HAauY€HI 3aKOHOJABCTBOM
Ykpaiunu).

Po3poOuukamu 3axonomnpoekty «IIpo BiiicbkoBy momitito» Ne 6569-1 Bin
31.05.2024, e HagaHO PO3YMIHHS B TTOSICHIOBAJIBHIM 3aIMCIII Ta B 3MIHAX JIO THITUX
3aKOHO/JaBYMX aKTiB PO3YMIHHS I0JI0 MPOIIECY CTBOPEHHS (BIHOBIICHHS ) BOEHHOT
IPOKYpaTypH, 1€ 3THUIIUIOCH 32 MEKaMU PerytoBaHHs, rpote ['onoBoro KomiteTy
3 TUTaHb MPaBOOXOPOHHOT AisbHOCTI BepxoBHoi Pagn Ykpainu, B pamkax ydacti
y MDKHApOAHIM HayKOBO-TIpaKTU4HIN KoHGepeHIli «/lianpHicTh BIMCHKOBOT
I0CTHUIIIT B yMOBax 30poitHoro koH(pikTy. J{ocBin ykpaiHChKO1 TpOKypaTypu», 0yio
3a3HA4YeHO, MO «Hezminnicmos Kypcy Vipainu wo0o Ak HaAuueuouo2o 6cmyny 0o
Opeanizayii  Iligniunoamaanmuyno2co 002080py HEOOHOPA3080 HA2OJOULYBA8
lIpe3udenm nawioi oeparcasu Bonooumup 3enencokuti. Tomy nawa 3 Bamu 3a0aua
suUpoOUMU ma 3anponoHysamu WIAXU Hauwioi inmeepayii y cgepi OisnbHocmi
Opearié GiliCbKOBOI tocmuyii, 0coOIUBO 8 YMO08AX BIUCLKOBO20 KOHEIIKMY HA
mepumopii Yxpainuy [8].

Amke moBWHEH OyTH TPHCYTHIM caM€ KOMIUIEKCHHH MiAXiJ B pamMKax
po30ynoBu BiiicbkoBoi toctririi Ykpainu, skuii HaOyBae 0COOIMBOTO 3HAYCHHS B
yMOBax BO€HHOI arpecii pocli mpoTtu YKpaiHU, OCKUIbKM B YKpaiHi HE ICHY€
MOBHOLIIHHOI CUCTEMHU OpraHiB BilicbkoBOi IOCTHIllI (BOEHHA MOJIlis, BOEHHA
KOHTPPO3BiJKa, BOEHHA MpPOKYypaTypa, BOEHHA aJBOKaTypa, BOEHHUI Cyn).
BiiicbkoBa roctuliist Ykpainu, B 0cOOJIUBUIA NIEPi0J Ta B YMOBaX MIPABOBOIO PEKUMY
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BOEHHOTO CTaHy, y BIAMOBimHOCTI A0 Ctparerii 3a0e3neueHHs HaI[lOHAIbHOT
Oe3neku Ykpainu, 3atBepkeHoi Yka3zom llpesunenta Ykpainu Bin 14.09.2020 p.
Ne 392/2020 moBuHHA CTaTH [d1€BUM €JIEMEHTOM 3a0€3MEYeHHS! HallOHAJIBHOI
0€3MeKH LUISIXOM JOCATHEHHS JOCTAaTHbOI B3a€EMOCYMICHOCTI CKJIaJ0BHX CHII
Oe3neku 1 000POHM 3 BIANMOBIIHUMHU CTPYKTYpaMmH Jep:kaB — wieHiB OpraHizamii
[TiBHIYHOATIAHTUYHOTO JOTOBOPY Ta pealli3allii CTpaTeriyHoOro Kypcy YKpaiHu Ha
HaOyTTd MOBHOIpPaBHOTO wieHcTBa B €Bpomneiickkomy Coro3i ta Opranizamii
[1iBHIYHOATIAHTUYHOT'O JJOTOBOPY, Y BIIAMOBIIHOCTI /10 iX CTAHJAPTIB Ta IPOLEAYP.

Cnucok sukopucmanux oxcepen ma Jimepamypu:
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KPUMIHAJIBHO-ITPABOBI, KPUMIHOJIOI'TYHA, KPUMIHAJIBHO-
HNPOLHECYAJIBHI, KPUMIHAJIICTUYHI TA OIIEPATUBHO-
PO3IIYKOBI ACIEKTH IMMPOTHU I 3JIOYUMHHOCTI

Arapkos O. A.

JOKTOP MOJITUYHUX HAYK, podecop,
npodecop kadeapu ncuxoiorii
JIHITPOBCHKOTO TYMaHITApPHOTO YHIBEPCUTETY
bykanos I'.M.

JOKTOP HayK 3 JICPKABHOTO YIPaBIiHHS,
npodecop, npodecop kadeapu npasa
JIHITPOBCHKOTO TYMaHITApPHOTO YHIBEPCUTETY

MCUXOJOITYHI ®AKTOPH 3JIOUMHHOI NOBEIHKH

[lcuxomorn naBHO IIKABIATHCSA (HaKTOpaMH, IO CHPHUSIIOTH 3JIOYHMHHIN
noBeaiHIl. MoTuBaiisi 0coOu BUNHUTH 3JI0UHH, 3aJI€KHUTh BiJ] pI3HUX (PaKTOPIB, IPH
[IbOMY TICUXOJIOT14HI TEOpil 3JIOYMHHOCTI CXWUJIbHI PO3TJSAJATH TOBEAIHKY,
30CEpe/KYIOUUCh HA TAKUX aCTEKTaX, IK OCOOMCTICTh JIFOAUHU, MOJIENI1 MUCIICHHS
Ta KOTHITUBHI CIOTBOPEHHS. BIiAmoBiIHO [0 TICHXOJIOTIYHOTO TOSICHEHHS
3JIOYMHHOCTI, 3JIOYMHHICTh € CKOpillle pe3yJlbTaToM MOJIeJIell MHCIEHHS Ta
KUTTEBOTO JIOCBIY, HDK O10JIOTTYHUX TTPUIHH.

[TpobreMaTKOO MOCTIIHKEHHS MCUXOJOTTYHUX (DAKTOPIB MPOSIBY y 0COOU
3JI0YMHHOT MOBEAIHKKA y CBOIX mpalix BuBuanu: A. banmypa [1], I'. Bonrepc [9],
K. Kokep JI., @. Cwmit Ta in. [2], JI. Komsbepr [4], P. Mao-Illen, Y. Ilen-tOii,
JI. Wku-Tan, Y. Cecinmig ta iam [5], k. ITopraoi, Uen ®pencic, A Peiin [6],
M. lImine6epr [7], C. Tackepan, A. Tydan Ta in. [8], C. Dpeiing [3].

JIOCHITHUKY B Tally31 KpUMIHAITBHOT IMICHXOJIOTIi JOXOIATH JO BUCHOBKY MPO
Te, 10 MOEAHAHHS TeHETUIHUX (aKTOPIB 1 (haKTOPIB CepeIOBHUIIA MOXKE BILIMBATH
Ha CXWJIBHICTH JIIOJIMHMA A0 3J04YMHHOI moBemiHku. L{i ¢izionoriuni eaeMeHTH, SK
MpaBWIO, TIOB’SI3aHI 3 PI3HUMH JUISHKAMH  MO3Ky a00  BUAUICHHSIMH,
KOHTPOJHOBAaHUMHU MO3KOM. [IpedpoHTanbHa Kopa TOJOBHOTO MO3KY JIOAMHHU €
OCHOBHUM MICIIEM BUKOHABYOTO KOHTPOJIO. 3a3BUYail MOKHA 3HAWTH 3JI0YMHIIIB 3
MOIIKOKEHOI0 00 HETOPO3BUHEHOIO MPEe(PPOHTAIBHOIO KOPOIO TOJIOBHOTO MO3KY.
BincyTHICTP CaMOKOHTPONIO y MIUTITKIB MOXE OYyTH TOB’si3aHa 3 TUM, IO IS
JUITHKA MO3KY HE 3aBepIIye pPO3BUTOK 70 cepeauHu 20 pokiB. ArpecwBHa Ta
HACWJIPHUIIbKA TTOBEJIIHKA Y YOJIOBIKIB y Billli 26 pokiB Oyma B Tpu pa3u OLIBII
IMOBIpHA y THX, Y KOTO MEHIII MUTJAJIHHH, TTOPIBHSIHO 3 TUHMH, Y KOTO MUTTATHHHA
oinpmri. s o6macTs MO3KyY MOB'SI3aHA 3 TAKWUMH €MOIIISIMH, SIK CTPaXx 1 THIB, a TAKOXK
COIIIAJTbHOIO TTOBEAIHKOO. Jlesiki JOCTiKeHHS TTOKa3yI0Th, IO MiABUIIICHUN PIBEHb
HEeWpOMEIIaTOPiB, TaKUX AK JA0(aMiH 1 CEpOTOHIH, a TAKOX TAKUX TOPMOHIB, K
TECTOCTEPOH, MOXKE CIIPUATH AHTUCOIIAJIbHIN TTOBEIHIII.

BaraTo coriooriyHuX Teopid MPHUITYCKAIOTh, 0 COIIAIbHHUMI 1 €KOJIOTTYHUM
KOHTEKCT JIFOAMHU MOE BiirpaBaTH MEBHY poJib Y (OPMYBaHHI ii CXHJIBHOCTI JI0
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37I0YMHHOI TToBeiHKH. OMIHA 3 TaKUX TEOPii, HAMPUKIIA, HAMAra€ThCs TMOSICHUTH
3JIOYMHHY MOBEIHKY, BKa3ylOUd Ha JUHAMIKY MICLIEBUX CYCIIIB SIK PYLIIHHY CUILY.
Ile o3nHavae, 1m0 JIOAM 3 HU3BKUMH JOXOJaMH OUIBII CXHJIbHI 1O BYHMHCHHS
3JI0YMHIB, OCKUIBKM BOHU MaJH MEHII NPUBLICHOBaHE BUXOBAHHS.

ButbliicTe  COLIONOTIYHMX  TEOpiM TMCHUXIKKM  3JIOYMHHOI  TTOBEIHKH,
NIATPUMYIOTh 1€I0 NpO Te, IO JIOAU, SIKI OyJau 3aJMIIEH] HANpU3BOJISILE B
MOJIOZIOMY BIlll 1 $IKl 3a3HAJM AMCKPUMIHALII 3 OOKYy CYCHUIBCTBA, 3 OUIBIIOIO
HMOBIPHICTIO CTaHYTh 3JI0OYHHIISIMH, KOJIU CTAaHYTh JTOPOCTHMH.

BuIbIIiCTh MCUXOIOTTYHUX MOSICHEHD 3JIOYMHHOT MOBEIIHKU 30CEpPEIKEH1 Ha
nocBinl, skuil copmyBaBca (opMyBadbHOMY B paHHbOMY Bill. BoHu
CTBEPXKYIOTh, 1O JIIOAM, SIKI MEPEXKWIN TPaBMYy B AUTHHCTBI, OUIBII CXUJIBHI 10
3JI0YMHHOT TOBEIIHKU B JIOPOCIOMY BIIIi.

3. @peiiq € 3aCHOBHUKOM IICHXOJMHAMI4HOi Teopii. Ha #oro mymky,
OCOOUCTICTh CKIATAEThCA 3 TPUYMBIpaTy: BOHO, €ro Ta CyIepero — Ii¢ TpH
KOMITOHCHTH JIFOJICBKOi OCOOMCTOCTI, Ha SKUX Oa3yeTbcs I Teopis. BoHo
BIJINTOBI1JIa€ 32 3a/I0BOJICHHSI HECBIJIOMUX MOTPEO, TAKUX SIK ’Ka, CEKC 1 MTOBHOI[IHHUM
COH 1 Ji€ 3a TPHUHIMIIOM 3aJIOBOJICHHSI, BIJJIAFOYM TMPIOPUTET KOPOTKOYACHOMY
mactio. OJHAK ero IiCHye Ha HECBIJOMOMY pIiBHI 1 KEPYETHCS MPHHIIUIIOM
PCaNBHOCTI.

Cymepero reHepye €THYHI Cy[KeHHS. BiIMoBiAHO 10 TMCUXOIWHAMIYHOI
TEOPii 3JIOUMHHOCTI Ta KPUMIHAJIBHOT IICUXOJIOTI{ 3JI0YMHHA MTOBE/IIHKA € HACIIIIKOM
He3znatHocTi Ero ta Cymnepero mianopsakysatu co6i Bono [3].

JIroachKid TOBEIHIN, 3T1AHO 3 Teopiero banmypu, MokHa 0cO0y HaBYMTH, 1
MOBEJ/IIHKA caMo 10 co0l1 He € BpoKeHOoto. [lymMKa mpo Te, 110 JiTH MepeiMaroTh
HACUJILHUIIBK1 3BUYKH BiJI OJHOJIITKIB, Y3TOJKYETHCS 3 OaraTbMa COIIOJIOTTYHUMH
TeopisiMU 3704YMHHOCTI. A. baHaypa cTBepKye, IO JITH BYaThCS arpecUBHIA Ta
HACUJILHUIIBKIM TIOBEIIHIII 3 TPhOX OCHOBHUX JDKEpEN: CiMEHH1 B3aeMOii,
€KOJIOTTYHOT'0 JIOCBiYy, 3ac00iB MacoBoi iH(opMarii Ta koMmyHikairii [1]

KornituBHa Teopiss aHajizye, K CBITOTJISI JIFOACH BINTMBA€E HA TXHI PIICHHS
ta mii. BigmoBimgHo o Teopii 3mounHHoi moBeminku JI. KonbOepra, OUIBIIICTH
3JIOYMHIIB 3aCTPATIN Ha HAWMOJOMIIIN 1 HAMMEHII PO3BUHEHIN 13 TPHOX CTaii
MOpAJILHOTO PO3BHUTKY, TepearpaauiliiiHii. [IpodiaoBaHHS 3MOYMHINB — II€
TEXHIKA, KA BUKOPUCTOBYETHCS MOIIIIEIO0 TA IHITUMHU MPABOOXOPOHHUMH OpraHaMU
JUTSL KPAIoTo 3B’ sI3Ky BUKOHABIIS 3JI0YMHY 3 00CTaBUHAMU 3JI0YMHY.

VY paMkax 1bOro MPOILECY MPOBOASTHCS KOHCYNIBTAIIl 3 KPUMIHATHLHUM
IICUXO0JIOTOM, 1100 BH3HAYUTH II'STh HAWKpamUX 1ICHTUQIKAIHHUX PUC
snounHIld [4]. OmHak KpuMmiHalbHE NPOQUIFOBaHHS dYacTo HaOyBa€e BiNTIHKY
COIliaTbHOT HEeCTIpaBeNTMBOCTI. [HIMBIMyaTbHa KpUMiHAIbHA MOTHBAITIS — I1€ I[IKaBa
TeMa, SIKY JIMIIE YACTKOBO MOYKHA TOSICHUTH TICUXOJIOTTYHUMH TEOPISIMHU.

Cnucok sukopucmanux oxcepen ma aimepamypu:
1. Bandura Albert Social Cognitive Theory: An Agentic Perspective on
Human Nature. 1st 2023. 231 p.
2. Coker Kendell L., Smith Philip H., Westphal Alexander, Zonana Howard
V., McKee Sherry A. Crime and Psychiatric disorders among youth in the US
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BE3IIEKA JOPOKHBOI'O PYXY — KOJIEKTUBHA 3AIIKABJIEHICTD
TA BIAIHOBIJAJIBHICTD JAEPKABHUX OPI'AHIB BJIA/L, BI3BHECY,
CYCHLJIBCTBA, TPOMAJISAH?

Imes KoJEKTMBHOI 3aIliKaBICHOCTI 1 BIAMOBITAIBHOCTI 3a OC3IMEKy
JIOPOXKHBOTO pyXy Oia, K Bimomo, MmatepiamizoBaHa B Crpaterii Vision Zero
(HynbOBa CMEPTHICTh BIJ JOPOXKHBO-TpaHcmopTHux mpuron — JTII), sky
IIBEJCHKUM MAapJIAMEHT NPUKHSB K KJIOUYOBHM JOKYMEHT mme y 1997 p. Sxmo

® Te3u mMAroTOBJICHO Ha BUKOHAHHS TeMu (yHIameHTanbHoro nociimxeHHs HJI BII3 imeni
akaznemika B.B. Crammca HAIIpH Vkpainu «Ctpareris 3ano0iranHs mpaBonopymieHHsM y chepi
0e3NeKku JIOpOKHBOTO PyXy Ta eKCIUTyaTalii TpaHcropTy B YKpaiHi» (HOMep Jep:KaBHOT
peectpanii B YPIHTET Ne10565).
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KOPOTKO, TO CyTh ii MOJIATa€e B TOMY, IO BOJICKO JEp>KaBU 3alliKaBJICHICTh 1
BIIMOBITAJIBHICTD 3aB JOCSITHEHHS 0€3MEYHOCTI JOPITr MOKIAAAETHCS — 32 IEBHUMU
MEXaHI3MaMH JIEP>KaBHOTO BIUIMBY — Ha THUX, XTO BUKOPHUCTOBYE JIOPOTH (BYJIHUII)
JUIsL CBOiX MOTpeOD, a came Ha CyO’€KTIB, KI: MPOEKTYIOTh TPAHCIIOPTHY CUCTEMY;
YIPaBISAIOTh TPAHCIOPTHUMHU 3acobamMu y 1id cdepi; BUPOOIJSiE TPaHCIOPTHI
3acobu; mpuiiMae BiANoBiIHE 3akoHoAaBcTBO. IIpu wnpomy y Crparterii
HAaroJIONIyeThCs, 110 3aMOPYKOIO ii Pe3yIbTaTUBHOCTI €: MOJITUYHA MPUXUIBHICTh
(BoJyisT neprkaBH); HayKoOBa OOIPYHTOBaHICTh; OOMIH JaHHMH MDK 3alliKaBICHUMH
cy0’eKkTamMu; 3aCTOCYBaHHsI IHHOBAIld MpHU 3AIMCHEHHI 3amoODKHUX 3aXO/1B;
NapTHEPCTBO; 3a0e3MeUeHHs HEOOXITHOro (piHAHCYBaHHS; aKTUBHOTO BTpYYaHHS
IPaBOOXOPOHHUX OPTaHiB; MIKPOKa MEIifHA MIATPUMKA, 110 pealli3yeThes Ta iH. [1,
c. 56, 58]. Koxne 3 nux ¢pyHIaaMeHTaIbHUX MOJ0XEHb, HATOBHEHUX KOHKPETHUM,
BiANOBIAHUM LUIAIM CTpaTerii 3MiCTOM, MEpPETBOPIOIOTHCS (MEPEIUTITAIOTHCS) Y
MOTY>KH1 KOMIUJIEKCH 3aX0/11B 1 3ac001B, Y BUKOHaHH1 SIKUX CTAlOTh 3aI[IKaBJIEHUMH 1
BIJIMOB1IAJIBHUMU 3a/115THI CYO’ EKTH.

3aI1ikaBiIeHICTh 1 BIIMOBIIAIIBHICTD Cy0’ €KTIB, 3a 3a0€3MEUyI0UNX JOPOTH Bij
JTII, cTBOpIOIOTH €HICTB 3ycuib. Y CTparerii cTanoi Ta po3yMHOi MOOLTBHOCTI —
€Bponeichkuii TpaHcTopT Ha nuisixy manoytHeoro (bproccens, 9 rpyans 2020
POKY) MIJKPECTIOETHCS 1 CTa€ NEpP KaBHUM IMIEPATUB: Il 3yCHIUISI MOXYTh OyTH
YCITIITHAMH JIUIIIE 32 YMOBH JIOCTATHBOT IPUXUIBHOCTI 3aIlIKaBJICHUX CTOPIH, a cCaMe
€BPOIEHCHKUX IHCTUTYIIIH JeprkaB — wieHiB €C Ta X opraniB BiaJu Ha BCIX PIBHAX
BJIaJM, 3alllKaBJIECHUX CTOpPIH, Oi3HECy, a Takok — rpomansH [1, c. 265]. Orxe,
MPUXWIBHICTB JepKaBH Ta ii IHCTUTYIIIN 10 3araibHOi cripaBu Vision Zero Ta 1HIII,
NOB’sI3aHI 3 HEI YMOBHU, € OOOB’A3KOBUMH Jisi €(PEKTUBHOCTI JOCSITHEHHS
CTpaTeT1YHHUX 3ayMiB.

CHinpHICTB 3yCHIIb PI3HUX 3a MPodIeM AiSTbHOCTI Cy0’ €KTIB 03HAYAE TAKOK,
[0 KO>KHMH 3 HHUX BHHAXOJHUTH CBOI, BIAIOBIJHI 3a CIHELiali3alll€l0 3aXoau Ta
1HHOBAIIIl, 1 TAKUM YHHOM BHOCHTH iX y 3araJibHUN OOCST 3yCHJIb IIOJ0 O€3MeKH
JOPOXKHBOTO PyXy HampWKiIad, Ui HOpMajizamii MIBHAKOCTI BHPOOHUKHU
TPAHCIIOPTHUX 3aCO0IB YJAOCKOHATIOIOTh YW BHUHAXOMATH NMPUJIAIU, OO HAHHS,
HII TpUCTOCYBaHHS TOIIO. [[pOEKTYBAIBHUKN TPAHCIIOPTHOI CHCTEMH 3 TIEIO K
METOIO 3aITPOBAIKYIOTH CBOT 3aX0/H Ta iH. TOMY, YBa)Ka€MO, BipHa JyMKa CTOCOBHO
TOTO, IO HABEJECHUM 3aMOO0DKHUM CTPATEriYHMM JOKYMEHTOM (GaKTU4YHO Oyra
3MIHEHA MapajurMa 3ano0iraHHs aBTOTPAHCIIOPTHUM MTPABOTIOPYIIICHHSM 1 3MiHEHA
ycsi cucteMa Oe3leku JOPOKHBOTO pyxy B Ykpaini. Ciifi HarojlocuTH, IO came
IIBEJICBKUI TIPOTrPECUBHHI JIOCBi/I 3aKOHOAABCTBO TMOKJIAeHI B OCHOBY PO3POOKH
MDKHAPOJHUX 1 3aralbHOEBPOTICHCHKUX CTpATEriil 0€3MEeKH TOPOKHBOTO PyXY, SKI
BIIPOBAKYIOTHCSI, TOUHIIIE, HAMATralOThCsl BIPOBAUTH Y 0araThoX KpaiHaxX CBITY,
BKIIoUaroun Ykpainy [1, c¢. 56, 57, 58]. Y mpomy BOadaeThcs OpPUTIHATIBHICTH
Crparerii Vision Zero, HaJIEKOTIAIHUN 3ayM SIKOi OCTAaTOYHO III€ MOBHICTIO HE
PO3KpUTHII a00 KpaiHM Ha TENepilllHIi Yac HE CIPOMOXKHI BUKOHATH YMOBHU
3a3HAaYCHOI MIBEJICHKO1 CTpaTerii.

JlesiKi MO0KEeHHS HAIlIOHAIBHUX CTpaTerii 3apyO1KHUX KpaiH MarOTh JEIIO0
1HIIe 0ayeHHs CHUIBHOCTI 3ycwiib. Tak, y HamioHanbH1i cTparerii CIIIA 3 6e3neku
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Ha 10po31 — HRSS (ciuens 2022 p.) HAroionryeThes, 1110 BOHA € CIUIBHUM 3yCHIUISIM
MDK 0()1COM MIHICTEPCTBA TPAHCIIOPTY Ta EKCIUTyaTal[lIiHUMU aIMIHICTPaLlISIMH, Y1
posii Ta OOOB’SI3KM BKIIOYAIOTh Oe€3MeKy Ha A0po3i: (eaepalbHe YHpPaBIIHHS
aBTOMOOUTRHUX  JOpir, denepanbHe yOpaBiaiHHS O€3MeKH aBTOMOOUTBHUX
MepeBi3HUKIB, delepaabHe YNPaBIIHHSA 3ali3HUI, (efepaibHe YIpaBIiHHS
TPAHCHIOPTY Ta 1HIII (efepalibHl THCTUTYILII CUCTEMH BHUKIIOYHO TPAHCIIOPTY.
Hocsruennsa Vision Zero. 13 Crparerii 6e3neku aopoxkuboro pyxy Kanamgu 2025
MOXHA 3pO3YMITH, L0 Ha HUIAXY A0 Vision Zero HEOOXIJHI CHUIbHI 3YCHJIUIS
3aI[iKaBJICHUX CTOPIH, CEpel SKUX MDK I1HIIUX 3TaJyeThCA TOJIIIA 1 MEAUYHI
NpAIiBHUKHA, ajieé YiTKOTO KOHIIENTYaJbHOTO 3aJyMy pO3B’SI3aHHS MPOOJIEMH
O€3MeKn JOPOXKHBOTO PyXy I dYeproBa crTpaTeris (MEepumoro MOMITHOTO
MO3UTUBHOTO PE3yJIbTATy HE Jlan) He Mae. [ mobanbHa iges Vision Zero mo cyTi B
il Crparerii Kanaau He peanizoBaHa.

VY Ilporpami Ge3nexku aA0poxkHboro pyxy denepaibHoro ypsay Ha 2021 —
2030 poku yKa3zyeThcs, 110 1 mporpama 0a3yeThCsl Ha MOJITUYHOMY 3000B’ I3aHHI,
SIK€ MICTHTBCS B KoaiiiHii yroai 2018 poky 11010 BNPOBAKEHHSI KOHIICTIIIi
«Vision Zeroy SiK Jifiepa y CpaBi 10poxKHBO1 Oe3neku. «Vision Zero» nepeadayae,
0 CMEPTHICTh 1 TpaBMaTH3My € HENPUUHATHHMH 1 Ti, XTO0 (opmye Ta
BUKOPHUCTOBYE JIOPOXKHIN PyX, JUIATH BiIMOBITAIBHICTh 3a Horo Oe3meky. Ilimxin
Vision Zero cTBOPIOE OCHOBY [JIsl HIMPOKOTO KOHCEHCYCY Yy CYCHUIBCTBI, cepen
YYaCHUKIB JIOPOXKHBOTO pyxy y HiMmeuumni. 3ayBaxkyeThCs, MO JOPOKHBO-
TpaHCIIOpTHA Oe3IeKa, 3BICHO, € IeP:KaBHOIO CIIPaBoto, ajie He juie [2, ¢. 120-121].
3HOBY K TaKW, ijiesl CIUILHOCTI BIUIMBOBUX OpraHiB, 0i3HECY, MIAMPHEMCTB 3 iX
IHHOBAI[IHHUMU TTpopUBaMu y chepi 6e3nexu pyxy, 110, SK MU BIEBHEHI 1 CKIaJae
HOBY Mapagurmy y3 3abe3nedyeHHi Oe3neku pyxy 1 XxapaktepHy aisi Vision Zero, He
IIPOTJISIA€THCA.

VY HamionanpHiii cTpaterii 6e3mneku JOpOKHbOro pyxy ABctpanii Ha 2021 —
2030 pp. HEeMae MPO30pUX BKA31BOK, XTO HECE BIAMOBIAAIBHICTD 3a OE3MEKY PYyXYy, 1
POOUTHCS aKIICHT Ha MTOCUJICHHI YIIPaBIiHHSA y cdepi pyxy, 3AaTHOCTI 1 KOHTPOJIIO 3
Ooky mapiameHTy. IlimkpeciroeTbcs, MmO BCl piBHI Biaau ABCTpajii HECyTh
BIJIMOBIJATBHICTH 32 O€3MEKY JOPOKHBOTO PYXY, K Y TPAHCTIOPTHOMY CEKTOP1, TaK
1 B IHIINX CEKTOpax, KOTPi BIUIMBAIOTh HA pe3ynbTaT Oe3neku [2, c. 94, 109, 112].

Bumora e€mHOCTI 3ycwib 3aIllKaBICHUX CYO’€KTIB y KOJEKTUBHOMY
JOCSITHEHHI MeTH Vision Zero Ta WOTo eTaiB He MOJIMIIAE iX Tady3eBy aBTOHOMIIO,
criemianizalliro, BiANOBIIAIbHICTh 3a SKICHE BUKOHAHHS MPUHHATHX PIIICHb TOIIO.
OTxe, iCHy€ JIBa BUJIM BIIMOBIIaIbHOCTI: BIATIOBITAIbHICTH 3aI[iIKaBICHUX CTOPIH y
JIOCSITHEHHI CTPATEr14HOI/IPOTPaMHO1 €TamHOoi, KOJEKTHBHOI, 3rypTOBAaHOT METH,
Tak OM MOBUTH, COIIAJIBHUNA, TEpea CYCHUILCTBOM, OOOB’S30K, 1 TMOJiICHA,
MOXXJIMBO, TPABOBA, BIAMOBIJATBHICTE KOXHOTO 13 CyO’€KTIB 3a SKICTh 1
PE3YNBTATUBHICTh ASUTBHOCTI. BuMora BiamoBiZalbHOCTI mepembavae myOsiuHy
3BITHICTb, AyJIUT, KOHTPOJIb.

Cnucok eukopucmanux 0xcepen ma Jqimepamypu:
1. Konogsoxkauit M. I'. Crpateris Vision Zero: ypoku mjis YKpaiHu.
Xapkis : [IpaBo, 2022. 300 c.
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2. Crparerii 6e3nexu aopoxHboro pyxy €C Ta 3apyOiKHUX KpaiH: 30.
HOpPM. akTiB : ei. BuA. YKI. : M.I'. Konogsoxuuit. Xapkis : [Ipaso, 2023. 162 c.

Jdasuaroxk B.M.

JOKTOp IOPUANYHUX HAYK,

npodecop kadeapu npana

JIHIIPOBCHKOT0 TYMaHITApPHOTO YHIBEPCUTETY
ORCID 000-0001-8998-1981

MPABOBI ACIIEKTHU ITPOTU Il MIPOTUIIPABHUM CXEMAM Y C®EPI
A3APTHHUX ITOP: MPOBJIEMU TA HIJISAXU IX BUPIILIEHHS

VY nunui 2020 poxy BepxoBHna Pana Ykpainu npuiinsna 3akon Ykpainu «IIpo
JIEp’)KaBHE PETYNIOBAHHS JISUTBHOCTI IOJI0 OpraHi3arii Ta MPOBEICHHS a3apHUX
irop» Bim 14.07.2020 No768-1X [1]. DakTU4YHO, TPUUHATTSIM BKAa3aHOT'O 3aKOHY
3aBEpIIMIIACH JOBOJII TPHUBAJIA €MOIIes Jieraiizallli B YKpaiHi pUHKY a3apTHHUX 1rop.

Cnig 3a3HAYUTH, IO CTATUCTHKA HAIXODKCHBb JIO JICPKABHOTO OFOKETY
NOJIaTKIB BiJl JISIBHOCTI CYO’€KTIB IOCHOJIAPIOBAHHS BKa3aHOI cepu MpOTSAroM
HACTYIMHUX JCKUIBKOX POKIB J03BOJISIE 3POOUTH BHUCHOBOK IPO TPABHIIBHICTH
BKA3aHOTO PIlLICHHS.

Tak, 3rigao iHdopmartii [{eHTpy eKOHOMIYHOI cTpaTerii o0csAru «OiToTO»
rpajibHOTO Oi3Hecy juiie npotsarom 2023 poky 3pociau 3 5% mo 40-50% 3a pik.
CykymHi moaaTKoB1 HaaxokeHHs ckianu 10,4 miapa rpuBeHsb. i1 MOpiBHAHHS: y
2022 pomi BkazaHa nudpa ckiaagana 730 muH TpH, a y 2021 — ngume 206 MIH.
TPUBEHB [2].

Onnak, TUHAMIKa HAJIXOJDKEHb IMOJATKIB MPOTIATOM OCTaHHIX JBOX POKIB
CBIIUYUTD MPO MIHUPOKE 3aCTOCYBAHHS CY0’ €KTaMU «OLIOTO» TPAIbHOTO OI3HECY TaK
3BaHMX CXEM ONTHMI3allii CIUIaTH IMOJATKIB, a TO 1 BIIBEPTO KPUMIHATBHUX CXEM.
Kpim Toro, B YkpaiHi «po31BiB» HeJleraJbHUNA PUHOK MOCIYT y BKa3aHii cdepi.
3’SIBUITUCH COTHI BeO-CalTiB, K1 HAJAIOTh JOCTYI 0 a3apTHUX Irop, IpH IIbOMY HE
CIUIAYYIOUH 10 OFOJKETY 5KOJTHOT KOITIMKH.

Bkazane mnpusBeno A0 TOro, WO Ha JaHWW Yac Hama Jep)KaBa He
JIOPAXOBYEThCSA  JECATKIB ~ MUIBSIPIIB TPUBEHb IJIATEXKIB Big  CyO’€KTIB
rOCIIOAapIOBaHHS TPAIbHOTO Oi3HECY.

Jlana cuTyairist € HEPUIYCTUMOIO, OCOOJIMBO B YMOBaX BOEHHOTO CTaHYy B
SAKOMY 3apa3 *KHUBE KpaiHa 1 moTpedye HEeTaiiHOTO MPAaBOBOTO BPETYIIOBAHHS YCIX
MPOTAJIMH JIIF0Y0T0 3aKOHOIaBCTBA, SIK1 JIO3BOJISIOTH JIUIKaM y cepi a3apTHUX irop
«EKOHOMHUTH» Ha cIuiati mojarkiB. KpiM Toro, HeoOXxigHa 3HaYHA aKTHBI3aIlis
POOOTH MPABOOXOPOHHOTO OJIOKY IIOJIO JTIKBiAAIlIT YCIX 3TOYMHHUX CXEM HECIIaTH
MOMATKiB Cy0’€KTaMH TpaJbHOTO Oi3HECY, MaKCHUMaJIbHOTO 3MEHIICHHS WOTO
TIHBOBO1 CKJIQJIOBOi, MPUTATHEHHS iX OPraHi3aTOpiB Ta YYaCHUKIB IO peajbHOl
BIIMOBIIAJIBHOCTI, 3 MAKCUMAaJIbHUM 3aCTOCYBaHHAM (PIHAHCOBUX CAHKIIIH.

B 11bOMy KOHTEKCTI CIT1J1 BII3HAYMUTH X0 1 3aIi3H1Ie, aje MPUUHATTS PimeHHs
Panoro HamionanpHOi 6e3neku 1 06oponu Ykpainu Big 20.04.2024 «Illomo mpotumaii
HETaTUBHUM HACIiIKaM (YHKIIIOHYBaHHS a3apTHUX Irop B Mepexi [HTepHery,
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BBeleHe B Ait0 YkazoMm Ilpesunenra Ykpainu Big 20.04.2024 Ne234/24 (nmani
Pimenns) [3].

Ha namy nymky, OHUMH 13 KJIIOYOBUX MYHKTIB BKa3aHoro PileHHs, KU
J03BOJINTh PEaNbHO OOpPOTHCS 3 NPOTUIPABHUMHU CXEMaMu y JaHid cdepi, €
nyHKT 4, sxuM JopydeHo KabGinety MiHicTpiB YKpaiHu y MICSYHHN CTPOK
3a0€3MeUnTy YIpoBaKEHHs J[epaBHOI CUCTEMU OHJIAWH-MOHITOPUHTY B cdepi
a3apTHUX Irop, a TaKOXK MyHKT 6 PimenHs, moao 3a0e3neueHHs y el JKe CTPOK
npuiHATTS HalioHaapHOI0 KOMICIEI, IO 31MCHIOE JEp:KaBHE PETYIIOBaHHA Y
cepax eTeKTPOHHUX KOMYHIKAIlIM, paJlogacTOTHOTO CIIEKTpa Ta HaJaHHS MOCIYT
MIOIIITOBOTO 3B’S3KY, PIlICHb MPO OJIOKYBAaHHS HEJCTAILHUX BEO-CAWTIB, HA SKHUX
HAJAE€ThCSI JOCTYN JIO a3apTHHUX Irop, 3a TOJAHHSM IICHTPAJLHOTO OpPraHy
BUKOHABYO1 BJIa/IH, 1110 3a0e3neuye (hopMyBaHHs 1 peaizalliio J1epxKaBHOI MOJTITHKH
y cdepl opraHizallii Ta MPOBEACHHS a3apTHUX 1rop Ta JIOTEPEH.

KpiMm Toro, 3 ypaxyBaHHSM IIMPOKOT'O pPO3MOBCIOKCHHS IPAKTHKU
KOPHCTYBaHHSI TOCIyraMU TpaJIbHUX 3aKJIaliB Ta «IHTEPHET-Ka3WHO» HaITUMHU
BIMCHKOBOCTY)KOOBIISIMM, ~ TIYHKTOM 2  jgaHoro  PimeHHs  3000B’s3aHO
['onoBHokomanmyBaua 30podHux Cun VYkpaiHM Ta KepiBHHUKIB BIMCHKOBUX
dbopMyBaHb 3amnpoBaJUTH Ha TEpioj MAii PEeKUMY BOEHHOTO CTaHy 3a00pOHY
BIMCBKOBOCITYKOOBIISIM JIOCTYITY 0 TPaJIbHUX 3aKjIaiB (OHJIAMH, O(JIaiiH).

VY Toi1 ke Jac, € BEJMKI CYMHIBH 11010 €(DeKTUBHOCTI BUKOHAHHS OUTBIIOCT1
13 MYHKTIB BKa3zaHoro PimeHHs 0e3 O0CTaTOYHOr0o NPUUHATTS 3aKOHOIPOEKTY
Ne9256-1, akTHBHA poOOTa HAA SKUM MPOTATOM KBITHS-TPABHS MOTOYHOTO POKY
TPUBAE B CTIHAX YKPAiHCHKOTO MapIaMeHTYy.

CaMe MM 3aKOHOIPOEKTOM IMepeadaueHo BHECEHHS 3MiH A0 BiAMOBITHUX
HOPMATHUBHMX aKTIB, sIKI 3HAYHO YCKJIAHATH POOOTY «TIHHOBUM) TPaBLSM PUHKY
azapTHUX 1rop YkKpaiHu. 30Kpema, IPOIMOHYEThCS BHECEHHS 3MIH /10 3aKOoHY
VYkpaian «IIpo pgepkaBHE peryaroBaHHsS MiSUIBHOCTI MO0 OpraHizamii Ta
IIPOBEJICHHS a3apPTHUX 1Irop>» 010 MOKIUBOCTI 3IMCHEHHS (PaKTUYHUX IIEPEBIPOK
(y TOMy 4YHCII METOJIOM KOHTPOJBHUX 3aKyIBEIb) y YaCTHHI IPOBEICHHS
EKCTICPUMEHTY 3 BUKOPUCTAHHSIM TECT-CUTYaIlli y4acTi YHOBHOBAKCHHX ITOCAIOBUX
0ci0 YIIOBHOBa)KECHOTO OpPraHy B a3apTHii rpi [4].

Kpim Toro, cepen 3akoHOAaBYMX HOBEJ, SKi IIPOIOHYIOTHCS BKa3aHUM
3aKOHOIIPOCKTOM 3BEpTa€e Ha cede yBary mocujaeHHs (iHaHCOBOI BiIMTOBIAATBHOCTI
opraHizaTopa a3apTHHX irop, SKUH He 3a0e31eYMB HEMOXKJIMBICTh y4acTi B HUX OCi0,
y4acTh SKHUX B TaKUX Irpax 3a00pOHEHAa IIUM Ta IHIIMMH 3aKOHAMH, 30KpeMa,
3000B’sI3aHHS MOTO BIIIKOAYBATH TaKMM Oco0aMm Ha iX BUMOTY a00 Ha BUMOTY
qJIeHIB CiM’T Takux oci0 (iHAHCOBY IIKOIY B PO3MIPi JECITHKPATHOTO PO3MIipy
Mporpairy, Mo 3amojisHa 3a3HauyeHUM O0C00aM BHACIIIOK Takoil O€3MisIIbHOCTI
opraHizatopa a3zapTHHUX Irop, a TaKOX J0JAaTKOBO (HE3aJeXHO Bil HASBHOCTI
cnpuunHeHoi (IHAHCOBOI NIKOAM) CIIATUTH KOMIIGHCAIII0 Yy PO3MIpi CyMH,
€KBIBAJICHTHOI TOJIOBMHI 3arajbHOr0 po3Mipy MITpadHUX CAHKIIH, HAKIAJECHHUX
YTIOBHOBaXCHUM OPTaHOM Y 3B’A3KY 3 TOMYIIEHUM TOPYIICHHSIM.
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Takox MPONMOHYIOTHCS PEAbHUN aITOPUTM OOMEXKEHHS JOCTYyIy 10 BeO-
CalTiB/MOOUIBHUX 3aCTOCYHKIB , $IKI OpPTaHi30BYIOTh, MPOBOMSTh Ta HAAAIOTh
JOCTYTI J10 a3apTHUX 1rop, 0€3 BIAMOBIIHUX JO3BUIBHUX JOKYMEHTIB.

Cepen 1HIIIOTO NPOMOHYETHCS HA MEP10l BOEHHOTO CTaHy OOMEKEHHSI y4acTi
BIMCHKOBOCIIYKOOBIIIB Y BIJBIlyBaHHI T'pajlbHUX 3aKJaJIB Ta Y4acTi B a3apTHUX
irpax, IUISIXOM BHECEHHs 110 Peectpy 0ci0, SKUM 0OMEXEHO JAOCTYI J0 TpajbHUX
3aKkJajiB Ta/abo y4acTh B a3apTHUX Irpax.

Ile # e 3akOHOMPOEKT (aKTHUUYHO CTaBUTh KpamKy B aOCOJIIOTHO
HeeekTuBHIA AisuTbHOCTI KoMicii 3 peryitoBaHHsS a3apTHUX Irop Ta JoTepeit
(KPAIJI) Ta mepenbavae yTBOPEHHS IIEHTPAIBHOTO OpraHy BUKOHABYOI BJI/IH, IO
peanizye nep)KaBHY MOJITHUKY y cepi oprasizaiii Ta MpOBEICHHS a3apTHHUX 1rop,
BUITYCKY Ta MPOBEIACHHS JIOTEPECH.

Ha Hamy aymKy, came IIBHJAKE MPOXOJDKEHHS YCiX €TamiB OIpalfoBaHHS
BKa3aHOTO 3aKOHOIPOCKTY Y CTiHAX MapjaMEHTy Ta ONepaTUBHE YXBAJICHHS HOTO
octaToyHOoi peaakiii BepxoBHoro Pamoro VkpaiHum Ta BIANOBIAHE ITiAMHUCAHHS
[Ipe3unentom VYkpaiHu — 1€ TOM pEAIbHUW KpPOK, SKUH JacTh 3MOTY
NIPABOOXOPOHHMM Ta KOHTPOJIOIOUHMM OpraHaM pO3MOYaTH PEaIbHHH IPoIec
HaBEJICHHS €JICMEHTAPHOTO MOPSJIKY B JIaHii cepi EKOHOMIKH JIepKaBH.

KpiMm Toro, maBHO Ha3pilia HEOOXITHICTh IMOJO IOYATKY ITOBHOI[IHHOTO
¢yHKIiOHYyBaHHS  Jlep)kaBHOI ~ CHCTEMHM  OHJIAMH-MOHITOPHHTY,  IOPSIOK
(G yHKITIOHYBaHHS K01 3aTBEp KeHO mocTaHoBoto Kabinety MiHicTpiB Ykpainu Bin
16.02.2024 poxy Nel71 [5].

dakTuyHO, BIAMOBiAHO 10 4. 3 cT. 12 3akony Ykpainu “IIpo pepkaBHe
peryIroBaHHs IISUIbHOCTI IOI0 OpraHi3ailii Ta mpoBEASHHS a3apTHUX irop”” BKa3aHa
cucTeMa MOBHHHA OyJia 3ampalffoBaTH I1e Tpyu poku ToMy. Ha Harre nepekoHanHs i
BIJICYTHICTb MPOTSATOM BKa3aHOTO MEPI0y — I1€ OJWH 13 YNHHUKIB, SKUH MTPU3BIB 10
«PO3KBITY» TIHBOBOT'O PUHKY a3apTHHX Irop.

Takoxx, Ha HaAImy JIYMKY HEOOXITHO KOPIHHUM YHHOM 3MIHHTH ITiAXIiZ
IIPaBOOXOPOHHUX OPraHiB HAIIOI JIepKaBH JI0 OpraHi3allii Ta MpOBEJACHHI 3aXO0/IiB
OPOTUJIIMHI 3JI0OYMHHUM YIPYITYBaHHSM, SIKI 3IIMCHIOIOTH CBOIO IPOTHIIPABHY
TSTIBHICTh Y TIHBOBOMY CEKTOP1 PHHKY a3apTHHX irop.

Hacammepen, MoBa #ijie mpo BUKOPUCTAHHS YCHOTO KOMILUIEKCY OMEepaTHBHO-
pPO3IIYKOBHX  3aXOJ[iB Ta HETJACHUX CIIT4uX (PO3IIYKOBUX) i IO
JOKYMEHTYBAaHHIO Ta IPUIHWHEHHS 3J0YMHHOI ISUIBHOCTI iX OpraHizaTopiB Ta
ydacHUKiB. KpiM TOro, AOMIIBHO PO3MISHYTH MOXJIHUBICTE TIPOBEACHHS B
HaWOIMKIMI Yac BIAMOBIIHOI CIICIiaIbHOT ONIepaTHBHO-TIPO( LITaKTHYHOT omniepartii,
32 y4acTIO BIAMOBIMHUX CWJI Ta 3aC00IB TIPaBOOXOPOHHOTO TaK KOHTPOIIOIOYOTO
0JIOKY BUKOHABYO1 TUTKH BJIaId Y KpaiHW.

Cnucok sukopucmanux oxcepen ma jgimepamypu:

1. Ilpo nmepxaBHE peryioBaHHS JIiSILHOCTI 100 OpraHi3allii Ta IpoBEICHHS
azaptHux 1rop : 3akoH VYkpainu Big 14 munHs 2020p. Ne768-1X  URL:
https://zakon.rada.gov.ua/laws/show/768-20#Text (nata 3Bepuenns: 31.05.2024).

55


https://zakon.rada.gov.ua/laws/show/768-20#Text

Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

2. OO0csaru «0110ro» rpalibHOro 013HeCy 3pociu 3 5% 10 40-50% 3a pik : [Jenmp
eKOHOMIUHOI  cmpameeii, ogiyitina CmopiHKa 8 Facebook. URL:
https://www.facebook.com/cesukraine/posts/pfbid02TLpTeF9zGCuy4D7nupLFauUT
QMUpPTIVxkIS55wqgwtYKNYWC5QJMgMAAWTZz7zzTHDfl  (mata  3BepHEeHHS:
31.05.2024).

3. Ilomo mpoTuali HEraTUBHUM HacligkaM (YHKIIOHYBaHHS a3apTHUX 1rop B
Mepexi [ntepuer : Pimienns Pagu HauionanbHOi Oe3neku 1 000poHH YKpaiHU Bif
20.04.2024p. URL: https://zakon.rada.gov.ua/laws/show/n0005525-24#Text (mara
3BepHeHHs: 31.05.2024).

4. Ilpo BHeceHHS 3MIH J0 JEAKMX 3aKOHIB YKpaiHM IIOJ0 OpraHizamii
pOBeJCHHS a3apTHUX irop Ta jotepeut : [Ipoext 3akony Ykpainu Bim 05.04.2024
Ne9256-n. URL: https://itd.rada.gov.ua/billinfo/Bills/Card/43949 (nmata 3BepHEHHS:
31.05.2024).

5. Ilpo 3arBepmxenns Ilopsaky ¢yHkuionyBanHs Jlep»aBHOi cuUCTEMU
onytaitH-MoHiTOpuHry : IloctanoBa KabGinety MinictpiB Vkpainu Bim 16.02.2024
Nel171. URL: https://zakon.rada.gov.ua/laws/show/171-2024-ni#Text (naTa 3BepHEHHS
31.05.2024).

€dimos M.M.

JIOKTOp IOPUIUYHHUX HayK, Ipodecop,
npodecop kadenapu KpUMiHATICTUKH Ta
JIOMEINYHOT MATOTOBKU
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB
ORCID 0000-0003-3964-798X

OKPEMI ACIIEKTHU IPOBEJIEHHSA AOIIUTY IIJO3PIOBAHUX III/{
YAC PO3CIAYBAHHA XYJIITAHCTBA, BHMHEHOI'O
®YTBOJIBHUMH BBOJIIBAJIBHUKAMUA

PoscnigyBanusi Oyab-SKOro KpPUMIHAJIBLHOTO TPABOIMOPYIICHHS TOTpedye
MPOBEJICHHS BIANOBIAHOTO TEPeNiKy CHiguux (pO3UIYKOBHX) i, HETJIACHUX
cmiauux (po3NIyKOBHX) J1i Ta IHIINX MpoliecyaTbHUX 3aX0/iB. He € BUKIItoueHHAM
1 BUMAJKU BUYMHEHHS XYJIraHChKUX i (GyTOOoIpHUMHU yOomiBanbHuKaMu. Cepen
000B’I3KOBUX CIITUUX (PO3ITYKOBUX) /i, III0 HEOOXITHO peati3yBaTH B 3a3HAUCHIH
KaTeropii KpUMIiHAJIbHUX MPOBA/KCHb, OyAyTh TaKi SIK-OT: OIJISI MICIS TIOJI;
JIOTINTU TiA03PIOBAHUX; CIIAYAA €KCTIEpUMEHT. TaKThKa 1X MpOBEJACHHS 3aICKUTh
Bi Oarathox (hpakTOpiB Ta TOTPeOye MAEeTamIbHOTO YTOYHEHHS. OCKUTBKH
MaKCHUMaJIbHO TOBHE 3i0paHHA ONTHMAaJbHOI KUTBKOCTI JOKa30BOi iH(Mopmarrii
3a0e3MeYnTh AKICHE CKIIaJaHHs OOBUHYBAJILHOTO aKTy [2, ¢. 527].

3 NpUBOJY NHUTaHb IMPOBEICHHS JOIMMTY ITI03PIOBAHOI0, BiAMITHMO, IO
BUBYCHHS MaTepiaiiB KPUMIHAIHLHOTO TMPOBAKEHHS JTO3BOJISIE BU3HAYUTH HOTO
npeaMeT, chopMyIIIOBaTH 3alMMTaHHS JOMUTYBAaHOMY, BCTAHOBUTH KOJIO OC10, sKi
MIJJIATal0Th ToNUTY Toino. Lle no3Bosse, sk 3a3Havae FO. A. YaniuHcbKa, BUSBUTH
ICHYIOU1 MPOTaJIMHU, PO301KHOCTI Ta CYNEPEYHOCTI MK y4aCHHUKaMH IPOILeCy Ta
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CBOEYACHO BXHTH 3aXOJdiB MIOAO I1X YycyHeHHs [0, c. 222]. B cBowo wuepry,
b. B. KniMoB, JOCHIUBIIM KPUMIHAJIICTUYHY XapaKTEPUCTUKY XYJITAHCTBA,
BUYMHEHOTO ¢GyTOONBHUMU BOOJIIBAJIBHUKaMH, BU3HAYNB HaNOUIbII
KPUMIHAJICTUYHO 3Ha4uMMi 1i ckiaaoBi. Cepen HUX aBTOP BUPI3HUB LEHTPAIbHUM
€JIEMEHTOM 0C00Y «PpyTOOIBLHOrO XyJiranay, sika, Ha AyMKY JOCJIIIHUKa, HalTniepIie
BimoOpakae Horo crnenudiky, OCKUIBKM 1HIIN BHU3HAYEHI EJIEMEHTU 3aBXKIU
MOB’513aH1 3 OCOOMCTICHUMHU O3HAKaMU Ta 3aKOHOMIPHOCTSIMHU MOTrO MOBEAIHKH, Y
TOMY YHCJIi MOTHBAIII€}0 BYMHEHHS MIPOTUIPABHUX TisiHb [4, ¢. 323].

VY3araibHEeHHS MPAKTUKHU TMOKa3ye, MO MiJ Yac JOMHUTY MiJ03PIOBaHUX Yy
BUYMHEHH1 XYJIITAHCHKUX JIiil Ta BCTAHOBJEHHS iX 0C10 HaWyacTille ICHYIOTh JBa
icrotHux Hemomiku. [lo-mepiie, y BHMagKaXx OYEBUIHOCTI XYJTITaHCHKOTO BUMHKY
YIOBHOBa)KE€H1 0COOM HEPIIKO OOMEXKYIOThCS 3arajilbHUM BU3HAHHSIM BUHU 3 OOKY
nigo3proBanoro. [lo-apyre, mia yac JOMUTIB 1 B XO/1 MOJAJBIIOTO PO3CIIyBaHHS
HE 3aBXJIM 3 HAJIEKHOI IMOBHOTOI BCTAHOBIIOIOTHCS OlorpadiyHi Ta 1HIII
BIJOMOCTI PO MiJI0O3PIOBAHOr0, 30KpeMa, TOYHUM BIK, CIMEWHMI CTaH,
MICUXOJIOT1YH1 OCOOJUBOCTI TOIIO. AHAJII3 MaTepialliB KPUMIHAIIBHUX MPOBAJKEHb
JTI03BOJIUB HAM BUJUTUTH HACTYIHI OOCTaBUHU, SIKI HEOOXiIHO BCTAHOBHTH ITiJT 4ac
JIOTIMTIB M1I03PIOBAHUX Y BUMHEHHI XyJIIraHChKUX J1H:

— JIaH1 PO MiI03pI0BAHOTO (CIMEHHUN cTaH, PyTOONBbHUN KITY0, 3a KU BiH
BOOJTIBAE, CTaH 3/I0POB’ s, OCBITA, MiCIle pOOOTH, 3a0XOUEHHSI, CTTHEHHSI, CyIUMOCT1
1T.1.);

— YY 3HAMOMHMU BIH 13 TOTEPITUIMM 1 B K1 Ma€ 3 HUM CTOCYHKH;

— Y¥ BUHUKAJIM MK HUMH KOH(JIIKTHI CUTYaIlii,

— 110 BIJIOMO IT1JI03PFOBAHOMY IIPO MOTEPIIIIOT0, SIKUM BiH YMHUB OIIIp Ta 1H.;

— sIKl KOHKPETHO XYJIraHChKI Jii OyJI0 HUM YYHMHEHO, 3a SKHUX OOCTaBUH,
MOTHBIB Ta METOIO;

— yMHCeN XYIITaHChKHUX JIid, TOOTO sIKa mepeciilyBajach MeTa 1 K OLIHIOE
IPaBOMOPYITHUK CBOI i}

—4yy OyB ITIO3pIOBaHUN TBEpe3Wil 4M mepeOyBaB y CTaHI aJKOTOJIBHOTO
CII’ THIHHS,

— 3 SIKOT'O TIPUBOJLY, 1€, KOJIU 1 3 KUM Y>KHBaB CIUPTHI HAIIOT;

—41 MaB Tpu cobi 30poro abo sKi-HEOyAb MPEAMETH, CIeEIiaJbHO
MIPUCTOCOBAHI ISl HAHECEHHS TUIECHUX YIIKOJKEHbB, SKIO TaK, TO SKi caMme, Je 1
KOJIM iX MPpUA0aB Y BUTOTOBUB,;

— 91 BYMHSB OMIp 0co0aMm, 1[0 HaMarajaucs MPUIMUHUTH HOTO XyJIraHChKI 1ii,
SKIIO TaK, TO KOMY caMe Ta y AKiid hopmi;

— SIKY IIKOJy, Ha WOTO yMKY, BiH 3aMOJisIB CBOIMU MisIMU; HOTO CTABJICHHS
710 CBOIX JIi¥, TXHS OI[IHKA; YM BYMHSB BiH paHimIe sKi-HeOy1b MPaBOMOPYIIICHHS Ta
710 SIKOT'O BUY BiATIOBINAIbHOCTI IPUTATABCS;

— 00CTaBUH, 10 MIOM’ AKIIYIOTh UM OOTSKYIOTH BiIITOBIATBHICTh: UM KA€ThCS
y BUMHEHOMY; SIK OIIHIOE CKOEHE TIpOoTHIpaBHe AistHHs [3, ¢. 210].

Takox He ciifg 3a0yBaTH MPO BHUXOBHY POJIb JOMUTY I103PIOBAHOIO.
OckulbKkM peaii3ailisi BUXOBHOI'O BIUIMBY Ha JaHy KaTeropiro ocid (0co0amBo
¢GyTOONBHUX BOOJIBAJILHUKIB, $KI BUMHWIM XYJIFAHCBbKI [ii) MOJArae B
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HEJIOMYIICHHI B MallOyTHbOMY MOBTOPEHHS 3 iXHBOTO OOKY MOAIOHMX Ta IHILKX
MPOTUIIPABHUX [IsiHb. 3 naHoro npusofdy, P.JI. CTemaHiok AOpPEYHO aKLEHTYE
yBary, 1i0 BKa3aHe 3BOJUTHCA JI0 MPAaBUIBHOIO BUOOPY YIIOBHOBAaKEHOIO 0COOO0I0
TAaKTUYHUX 1 TMCHUXOJIOTIYHMX NPHUHOMIB CHUIKYBaHHS 3 METOI0 3BEPHEHHS [0
MO3UTUBHUX SIKOCTEH 0COOUCTOCTI, P03’ ICHEHHS! aMOPaJIbHOCTI Ta HEAOMYCTUMOCTI
BYMHEHOTO, MOJIMBOI MipH TIOKapaHHsS 3a BYMHEHE Ta 3a IMOBTOPHICTh
3nmouuHiB [5, ¢. 521].

Haii6inb11 epeKTUBHUM TaKTUYHUM MPUMOMOM BUKPHUTTS Mi03PIOBAHOTO Y
BUMHEHHI XYJIIFAaHCHKUX [IM, SIKUI 3amepedye CBOIO MPOBUHY, HA HAIly TyMKY, €
npen’ siBiIeHHA Ao0ka3iB. Cepen JoKa3iB, M0 MOXKHA TpeJ sIBUTH 0CO00i, BapToO
BUOKPEMUTH TaKl, SIK-OT: JOKa3H, 1110 CBIIYaTh MPO MOro XyJIIraHChKi il a00 y4acThb
y XyJIrancTBi (MOKa3aHHS MOTEPHIJIOr0 Ta CBIAKIB, MPOTOKOI OIJISIAY, BUCHOBOK
CYyIOBO-MEIMYHOT CKCIEPTU3W TPO TKKICTh 3aMoOJISTHAX HHM TUICCHUX
YIIKOJIKEHb; OCOOMCTI TpPEeIMETH 1 JOKYMEHTH, 10 BIH OOpPOHMB Ha MiCIIl
MPOTUITPABHOTO JIISTHHS, Ta 1H.); TOKa3H, 110 CB1TYaTh PO 3aCTOCYBaHHS a00 Cripoly
3aCTOCYBaHHS HUM 30poi a00 TpeIMETiB, MPUCTOCOBAHUX JUISI HAHECCHHS TIJICCHUX
YIIKOKEHb (30posi Ta MpeAMETH Hamaay, a TaKoXK TOKa3aHHS CBIIKIB MIONO iXx
MPUHAIECKHOCTI MiZJ03PIOBAHOMY; BUCHOBOK KPUMIHAIICTUYHOT €KCIIEPTH3H TIPO TE,
0 BUSIBICHI Ha 30poi BIAOMTKHM MaJblliB HajJekaTh Mi03pIOBAaHOMY, 1 T.1.);
JTOKYMEHTH, 10 XapaKTepU3yITh 0CO0y JOMUTYBAHOTO SK XyJiraHa (IOBiIKU MPO
NPUBOJM, CYAUMOCTi, IOCTAHOBM TMPO TMPUTITHEHHS JO aJAMIHICTPAaTUBHOI
BIJIMOBIIAJIBHOCTI 3a ApiOHE XYJIraHCTBO, XapaKTEPUCTUKH 1 T.11.). Kpim Toro, mipu
JIOTIMT1 TIAO3PIOBAHUX, M0 00’ €JHAHI KPYrOBOIO MOPYKOK (XapakTepHO s
yIbTpac PyTOOIBHUX KIyOiB), BAHUKAIOTH TPYIHOII 1JIT OTPUMaHHS 00’ €KTUBHUX
nokaszanb [1, c. 136-138]. Tomy B Takux CHTyalisix Oa)aHO 3aCTOCOBYBAaTH
BIJINMTOB1/IHI TAKTUYHI MPUHAOMH, 30KpeMa, MpeJ1’ SBJICHHS JOKa3iB.

[linBomsiun  MIACYMOK, 3ayBaXHMMO, 1[0  OOOB’SI3KOBOIO  CIITUOIO
(pO3IIYKOBOIO) JTi€I0 Y BU3HAYCHIM KaTeropii KpUMiHAIBHUX MPOBAKECHB € JOMUT
MiJ03pPIOBAHOTO. 3a3HA4eHO, IO IPH JIOMUTI MiTO3pIOBAaHMUX, sIKi 00’ €IHaH1
KPYTOBOIO MOPYKOIO (XapaKTepHO s yiabTpac (pyTOONBHUX KIyOiB), BUHUKAIOTH
TPYJIHOIII JJII OTpUMaHHSA 00’ €KTUBHHMX IOKa3aHb, TOMY HaWOUIBII e()EKTUBHUM
TAaKTUYHUM MPUHAOMOM 1X BUKPHUTTS Y BUMHEHHI XYJTITAaHCHKUX J1H € TIpe1’ SBICHHS
JIOKAa3iB.
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KPUTEPI KJIACU®DIKAILII TA BUIN
CIIPUSIHHSI TPOMAJISTH OTIEPATUBHUM IIJIPO3IIJIAM
ITPABOOXOPOHHUX OPTAHIB I YAC ITPOTHUIIT
KPUMIHAJIbHUM ITPABOINIOPYHIEHHAM

CBoeuacHe BUSBIICHHS, JTOKYMEHTYBaHHS Ta 3amoOiraHHs KpHUMiHAJIBHO
IPOTUIIPABHUM JISSHHSAM, a TaKOXX BCTAHOBIGHHS o0ci0, SKI iX BYMHWIH, Ta
e(deKTHUBHE PO3CIIAYBaHHS IO KPUMIHAIBHUM IMPOBAKEHHSIM HE MOXIWBO 0€3
BUKOPHUCTaHHS JIOTIOMOTH rpoMaIsiH OTIepaTUBHUMU MiApO3aLIaMu
MIPaBOOXOPOHHUX OPTaHiB.

Buxonsuu 3 Toro, mo cnpusHHS TpOMajsH ONEPAaTHBHUM ITiIPO3IiJIaM IIif
qac MpOTHiT KpUMIHATHLHUM MPABOMIOPYIISHHSM — I1€ TJIacHa a00 HerJacHa y4acTh
IPOMaJISIH 3a X 3r0JI0K0 Ha TUTaTHIN abo Oe301uIaTHI OCHOBI Y HaJaHHI JOTIOMOTH
OTIEpAaTUBHUM IMIIPO3AUIaM MUIIXOM 3/IMCHEHHS TMEBHUX Jid, CIPSIMOBaHUX Ha
BUPIIICHHS 3aBJaHb OMEPATHBHO-PO3NIIYKOBOi mismpbHOCTI (mami — OPJl) Ta
KpUMiHAJIBHOTO cyaounHcTBa [1, ¢. 239], MOXHA BHJIUIATH TaKi BUJIHA CIPUSHHS
IPOMAJISIH  ONEPAaTUBHHUM  INAPO3JIIaM I dYac NPOTHIIl KPUMIHAITBHUM
MPaBOMOPYILICHHSM, SIK TJaCHE 1 HEIJIACHE, a KpUTEpieM Kiacudikaille BUCTYIA€E
CTYMIHb TJIACHOCTI.

Oco0OmuBOrO 3HAYEHHS TJIACHOTO CHOPUSHHS TPOMAASH ONEPATUBHUM
migpo3aiiaM  HaOyBae MiJg  4ac  ONEPaTUBHO-PO3IIYKOBOTO  3amoOiraHHs
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KPUMIHAIHHUM TIPABOTIOPYIICHHSIM, STKe BU3HAYAETHCS SIK TISUTHHICTH OMEPaTUBHUX
MIAPO3JILIIB TPAaBOOXOPOHHUX OPraHiB, fKa CHPSIMOBAHA HA CBOEYACHE BUSBIICHHS
Ta YCyHEHHs (HEWTpasi3alliio) MPUYMH 1 YMOB, IO CHPUSIOTH BYUHEHHIO
KPUMIHAJIBHUX TPABOIOPYIICHb, a TAKOX HEIOMYIICHHS BUYMHEHHS iX Ha PI3HHUX
CTaIsIX KPUMIHAIBHO MPOTUIIPABHOI MOBEIHKH 32 JOMOMOTOIO SIK IJIAaCHUX, TaK 1
HETJIACHUX ONepPaTHBHO-PO3IIYKOBUX CHJI, 3aC00IB Ta MeToiB [2, ¢. 319].

HeBig’eMHOI0O 4YacTHHOI  OMEPATHBHO-PO3IIYKOBOIO  3alo0IraHHs €
OTEPAaTUBHO-PO3IIYKOBAa  MpoduIaKkTUKa, TOOTO  JISUIBHICTH  ONEPAaTHUBHUX
MIAPO3JIUIIB  MPAaBOOXOPOHHUX OpPraHiB, sKa CHPSIMOBAHA HA HEAOIMYILIECHHS
BYMHCHHS KPUMIHAIBHUX TPABOMOPYIICHb, a TAaKOXX CBOEYACHE BHSBJICHHS Ta
yCYHEHHS (HEHTpasi3allito) IPUYKH 1 yMOB, III0 CIIPUAIOTH iX BUMHEHHIO [3, ¢. 206].

[IpodinakTyHa AISIBHICTH 3MIMCHIOETHCS 1€ 0 BUYMHEHHSI KPUMIHAIBHO
npotunpaBHoro naisiHHsA. Came 3a JOMOMOTro peanizallii MPUHIUMNY B3aEMOJIT
OTIEPATUBHUX MMIAPO3JUIIB 3 OpraHaMH JAEp>KaBHOT BIAJU 1 HACEJICHHSM MOMJIMBO
3MIHCHIOBATH MPO(UIAKTUKY KpUMIHAJIBHMX MPaBONOPYIICHb, BIUIMBATH Ha
HEUTpaizallito YUHHUKIB, SIKI COPUSIOTH X BUNHEHHIO.

Ocob6nmBoro 3HaueHHs Ha0yBae Taka B3aeMOJIisl Mij Yac MOMEPEHKEHHS Ta
NPHUITMHEHHS KPUMIHAJIBHO TMPOTUIIPABHUX TMPOSBIB, KA BUPAKAETHCS Yy TIACHIH
JI0TIOMO31 OTEPAaTUBHUM MIiAPO3JLJIaM y HEAOINYIIEHHI BUMHEHHI KpUMIHAIBHUX
NPABOMOPYIICHh HA PI3HUX CTAJiAX KPUMIHAIBLHO MPOTHUIIPABHOI MOBEXIHKU. Taka
JIOTIOMOTa MOX€ BHUPAXKATHUCA Y BHUABIEHHI 0cCi0, SKI MalTh Hamip BYMHUTH
KpUMIHAJIbHE TPABOIMOPYLIEHHS, Ta MPOBEICHHI 3 HUMH BUXOBHUX 3aXOJiB; B
y4acTi y IPOBEICHH1 ONEePAaTUBHO-PO3IIYKOBHUX 3aXO01B 3 METOIO JJOKYMEHTYBAaHHS
KPUMIHAJIBHO NPOTUIIPABHUX JIiii; Y HaJJaHH1 JOTIOMOTH MPABOOXOPOHHUM OpPTraHaM
IIOJI0 HEJOMYIICHHS BUYMHEHHS KPUMIHAJIBHOTO TMPABOMOPYIIEHHS HA CTafil
rOTYBaHHS YU 3aMaxy Ta 3aTpUMaHHs 371049uHIs [4, ¢. 311].

Hernacue cnipustHHSI rpoMajisiH OMEPAaTUBHUM IIAPO3/1IaM ITiT 9ac MPOTHAlT
KPUMIHAJIBHUM TIPABOMOPYIICHHSIM CIIiJ PO3IJISAaTH SK TNPUXOBaHY, TAEMHY,
HEBIIOMY JUIsl IHIIUX JIOMIOMOTY TpOMajsiH s BUKOHaHHsS 3aBaaHb OPJl Tta
KPUMIHAJIBHOTO CYAOYMHCTBA. Take CHPUSHHS MOXE BHpPAXaTUCS Y HaJaHHI
OTEepaTUBHO 3Hauymoi iHdopmarllii omepaTUBHUM MiIPO3ALIAM, YyYacTi ¥y
MIPOBEICHHI HETJIACHUX IMOITYKOBHUX Ta OMEPATUBHO-PO3IIYKOBHUX 3aX0J1aX, a TAKOXK
HETJIACHUX cliauuX (po3urykoBux) Aiit (mami — HCP/).

Pi3HOBMZIOM TJTaCHOTO 1 HETJIACHOTO CIPHUSHHS TPOMAJSH OINEpPaTHBHUM
MiAPO3JIaM Ml 4ac MPOTUMIl KPUMIHAJIBLHUM MPABOMOPYIICHHIM € aHOHIMHE
CHpusiHHS, ske, K 3a3Hauwin B. . Otpyasko Ta €. HO. By3oBeps, 3A1iCHIOETBCS
[IUISIXOM Ha/IaHHSI ONIEPATUBHOMY MIAPO3/iny iHpopMaIllii, KOJIu JKepeno He Oaxae
PO3KpHUBATU CBOE 1M’sl 1 OpaT ydacTh Y MOAANBIINX ONEPATUBHO-PO3IIYKOBUX
3axoj1ax ado MpOIECyaTbHUX JisIX MPAaBOOXOPOHHOTO oprany [5, c. 228].

Hampuknan, BignoBigHo n0 3akony Ykpainu «IIpo 3amobiranss Kopymmii»
¢i3uuHa ocoba, sSiKa 3a HAsBHOCTI MEPEKOHAHHS, 10 1HGOpPMAIIlS € JOCTOBIPHOIO,
MOBIIOMUJIA MPO MOXIMBI (PaKTH KOPYHUIAHUX a00 MOB’SI3aHUX 3 KOPYIILIEIO
MIPaBOMNOPYIIEHb, IHIINX MOPYIIeHb 3akoHy Ykpainu «lIpo 3anobiranHs Kopynuii»,
BUMHEHMX 1HILIOK 0CO000, SIKIIO Taka iH(opMallis cTana iif BiioMa y 3B’SI3Ky 3 il
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TPYJI0BOIO, TPOPECIHHOI0, TOCTIOAPCHKOI0, TPOMAICHKOI0, HAYKOBOIO JISIBHICTIO,
MPOXO/KEHHSIM HEI0 CIy:KOM 4YM HaBuaHHS abo ii ydyacTio y mepeadadyeHux
3aKOHOJIaBCTBOM MPOIIeAYypax, 5Kl € 000B’ I3KOBUMH JIJIS IOYATKY TaKOi JISUIBHOCTI,
MPOXO/KECHHS CITY»KOW YM HaBUAHHS, BA3HAYAETHCS K BUKpUBAY [6].

Kareropis «BuKprBauiB» 3anpoBaJ>)KeHA JJISI BUSBJICHHS MOXJIIMBHUX (PaKTiB
KOPYHIIHHUX a00 TMOB’S3aHUX 3 KOPYMIEI MPAaBOMOPYIIEHb, 1HIINX MOPYIICHb
3akony Ykpainu «[Ipo 3amo0iraHHs KOpyIii», BUMHEHUX IHIIOK 0CO0010. AJjie
IHCTUTYT BUKpHBauiB BifcyTHiN B OP/] Ta HermacHoi poOOTH MijJ Yac T0CYI0BOIrO
pO3CIiyBaHHS ONEPATUBHUX MIAPO3AUTIB MPABOOXOPOHHUX OPTaHiB, MISUIBHICTH
SIKUX CIPSMOBaHA HA MIPOTHU/IIIO HIIUM BHJIaM KPHUMIHAJIBHUX TTPaBOTIOPYIIICHb.

JloroMora mpeACTaBHUKIB TPOMAJICBKOCTI ONEPATHBHUM MiAPO3JiIaM Y
OPOTHUALT 37I0YMHHOCTI, SIKa MOKe OYTH MOCTIHHOI0 ab0 Pa3oBolo, € CreUu(PIYHOI0
dbopmoro peanizallii rpoMagsiHaMK Y KpaiHu CBOT0 KOHCTUTYIIIHHOTO 000B’s13Ky. Ha
Halll TIOTJISAA, OUThII BAAJOK € BH3HAYCHHS I1[OTO BHJAY CIPHUSHHSA SK
KOPOTKOCTPOKOBE, SIKE XapaKTePU3YEThCSA iXHHOI HE3HAYHOIO TPHUBAIICTIO, Ta
JOBTOCTPOKOBE,  SIKE 3JIMCHIOETBCS  MPOTATOM  3HayHOro mnepioxy. Jlo
KOPOTKOCTPOKOBOT'O CIIPUSHHS MU BiTHOCUMO ¥ pa30BUI KOHTAKT 3 MpaIliBHUKOM
OTIEPATUBHOTO M1IPO3/LTY.

Ha nam mormsiz, 111 BUAM COPUSHHS CJIiT KJIacu(]iKyBaTH 3a TaKOI 03HAKOIO,
SK 32 4aCOM CIIPUSHHS OIEPATUBHHUM TMiApo3aiiaM. KopoTKOCTPOKOBI BiTHOCUHU
BCTAaHOBJIIOIOTHCS 3 METOIO BUKOHAHHSI OKPEMUX OINEPATUBHO-CIIYKOOBHUX 3aB/aHb,
NPOBEJICHHI IUIbOBUX TOLIYKOBUX Ta OINEPaTHBHO-PO3IIYKOBUX 3axoAiB (abo
HCPJl), a Takoxx OTpUMaHHsS OmnepaTMBHO 3Hauymioi iHdopmallii. OTpuMaHHS
OomepaTuBHO 3Hauymoi 1H(opMmarii 3a CBOIM XapakTepoM MOXKe OyTH
OaraTopa3oBUMHU 1, K MPaBWIO, Taka 1H(GOPMAIlS HAIXOAUTh BiJ 0Ci0, 3 SIKUMH
BCTAHOBJICHO KOH(}IEHIIIiTHE CIIBPOOITHUIITBO.

Yac cropussHHA TpOMaJsH OIEPATUBHUM MIAPO3JIaM 3aJICKHTh  BIJ
HEOOXITHOCT1 CHIBMNPAIIOBATH 3 KOHKPETHOI OCOOOI0 11 BHKOHAHHS IEBHUX
OTICPATHBHO-CIY)KOOBUX 3aBjJaHb, OakaHHS Ili€l ocoOu, mo OOyMOBJIEHO ii
MoTHBali€r Tomo. Ciij 3a3HaYnTH, 10 KiIIBKICHUH 1 IKICHUH PiBeHb 3am00iraHHsI
Ta PO3KPUTTA KPUMIHAIBHUX MPABOMOPYIIEHb MPSIMO 3aJICKUTH BiJl PO3YMIHHS
HAaCEJICHHs HEOOXIJIHOCTI B3aeMoJlii i3 NPaBOOXOPOHHWMH opraHamu [7, c. 294].
OCHOBHMMH MOTHBAMHU TaKOi CIIBIpaIli € MaTpioTU3M Ta YCBIAOMIIEHHS CBOTO
000B’SI3Ky TMPOTHUIISATH 3JIOYMHHOCTI, a TaKOXX MaTepiaJbHa YW 1HIIA OocoOHcTa
3aIliKaBJICHICTS [8, c. 248]

3a piBHEM CHpUSIHHS TPOMASH OTIEPATUBHUM MIAPO3/iIaM Mij] 9ac MpOTHI1l
KPUMIHAJTbHAM TIPABOTIOPYIICHHSM BHIUISIOTH MPOCTE 1 CKiIaaHe crpusiHus. [lin
9gac TPOCTOTO CIPHUSHHA TPOMAJISH 3 OMEPATUBHUMH MiAPO3AUIAMUA HATAE€THCS
normoMora ocobamu, sIKi He CIBPOOITHUYAIOTH 3 ONEPATUBHUMU MIAPO3LIaMu Ha
KOH(1IEHIIHIN OCHOBI, 1 HAaBMaKW, MiJ 4ac CKJIAJHOTO CIPUSHHS TPOMAJSIHU
CHIBPOOITHUYAIOTH 3 ONEPATUBHUMU MIJIPO3/ILTIaMU Ha KOH(1ICHI[1I1H1 OCHOBI.

Y teopii OPJl 3a cryneHem y4acTi BUAUISIIOTH O€3MOCEpENHE 1
OTIOCEPEIKOBAHE CIIPUSTHHS TPOMAJISIH ONIEPATUBHUM ITiIPO3I1IaM.
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besnocepenne cnpusHHS TpOMaJsH ONEPaTMBHUM MIAPO3AUIaM MiJ Yac
NPOTU/lI KPUMIHAJIBHUM MNPaBONOPYUIEHHSAM Mepeadadyae BCTAHOBIEHHS MPSIMUX
KOHTAKTIB MK ONEPAaTUBHUM MIAPO3ALTIOM Ta FPOMAJSTHUHOM 3 METOK) BUKOHAHHS
3apnanb OPJ[ Ta kpuMmiHanbHOro cynounHcTBa. Lle 30ip iHpopMalii, CTBOpEHHS
00CTaHOBKHM a00 YMOB, ILIO MOJIETHIYIOTh ONEPATHUBHUM MIIPO3ALIAM JOCSITHEHHS
MOCTABJICHUX TIePe HUMH IIiJIeH, HaAaHHS TOCITYT TOIIIO.

OnocepenkoBaHe CHPUSHHS FPOMAJSH OMNEPATUBHUM MiAPO3JLIaM MiJ 4ac
MPOTUII KPUMIHAJIBHUM MPABONOPYUICHHSAM Mepeadadae momupeHHs iHdopmaii
ab0 HazaHHsS noCAyr 0e3 NpsSIMUX KOHTAKTIB TpPOMAAsSH 3 ONEPAaTUBHUMHU
niapo3aiiamu. Hanpukian, iHpopMaliisi MoKe MNOIIUPIOBATHCS 4Yepe3 3acoou
MacoBoi 1H(opMairii, iHhOopMaLIfHO-TeIEKOMYHIKAI[IHHI TEXHOJIOT1i, Yepe3 1HIINUX
oci0, Tomro. Ak 3a3naunB O. JI. XpUCTOB, CIPHUSHHS MPEACTABHUKA TPOMAJICHKOCTI
Moke OyTu # 0e3 ocoOucToi ydacTi, Hampukiad HaJaHHS HEOOXITHUX IS
BUKOHAHHS 3aBJlaHb MaTEPlalbHUX, TEXHIYHUX UM HIIUX pecypciB abo JOCTyIy 10
KaMep BiJCOCIIOCTEPSIKCHHSI NI iHTerpalii y e€aquHui Oe3nekoBui moprtan (Ha
ceorogHi 1e «besmeuyne wmicTo»), HajgaHHA iH(OpMAIii-BIAMOBIAI HA 3alUT Ta
irme [9, ¢. 308-309].

Ha mamr morusii, CpusiHHS TPOMAJsSH OTNEPATHBHUM IiAPO3/ijaaM Tija 4dac
OpOTUAlT KPUMIHAIBHUM TPABOMOPYIICHHSM CIIiJ KJIAcU(IKyBaTH 3aJekKHO BiJ
3apmanb OPJl Ta kpuMmiHaibHOTO cynounHCTBa. CIIil 3a3HAYUTH, 110 3aBAAHHAMU
OP/I € momyk 1 ¢ikcalrist paKTHYHUX JAHUX IIPO IMPOTUIIPABHI AISTHHSI OKpEMHX 0Ci0
Ta T'PYII, BIATOBITANBHICTE 32 sKi IependadeHa KpuminaabHIM KoJeKcoM YKpaidu,
PO3BITYBAIBHO-TIIPUBHY AISJIBHICT CIEIIaIbHUX CIIY)KO 1HO3EeMHHUX JIep)KaB Ta
oprasizaiiif 3 METOI0 TPUIMHEHHS IPABOMOPYIIEHD Ta B IHTEpECcaxX KPUMIHAIBHOTO
CYJIOYMHCTBa, a TAaKOXX OTpUMaHHs 1H(opMaIlii B iHTepecax Oe3meKu T'pOMaisH,
cycninbCcTBa 1 gepkasu [10], a 3aBIaHHAMU KPUMIHAJIBHOTO CY/IOYMHCTBA — 3aXUCT
0oco0H, CYCIIbCTBA Ta JACP)KaBU BiJl KPUMIHAJBHHUX IPABOMOPYIICHb, OXOPOHA
nmpaB, CBOOOJ Ta 3aKOHHUX IHTEPECIB yUYaCHUKIB KPUMIHAIBLHOTO MPOBAKCHHS, a
TaKOXK 3a0€3MEeYCHHS IIBHUJIKOTO, ITOBHOT'O Ta HEYNEPEeIHKEHOTO PO3CIiayBaHHS 1
CyIIOBOTO pO3TIsiAy 3 THM, 100 KOXHUW, XTO BYMHUB KpHUMIHAJIbHE
MPABOMOPYIICHHS, OyB MPUTATHYTUA 1O BIAMOBIZAIBLHOCTI B MIpYy CBO€I BHHH,
KOJICH HEeBUHYBaTHH He OyB OOBHHYBaueHMiI ab0O 3acCyIKEHUH, KOJAHA ocola He
Oyna miggaHa HEOOTPYHTOBAHOMY TPOIECYATBHOMY MPUMYCY 1 00 10 KOXKHOTO
yY4acHHKA KPUMIHAJIBHOTO MPOBA/DKEHHS Oylia 3acTOCOBaHA HaJEKHA IPaBOBA
npouexaypa [11].

KpiMm Toro, cripusiHHsI TpOMaIsTH ONIEPATUBHUM MIIPO3ALIAM ITiJ] 9ac IPOTUI1]
KPUMIHATbHAM TIPABOMOPYIIEHHAM CJia  Ki1acu(ikyBaTh 3ajeXHO BiJ BHIB
KpUMIHAJTBHUX MPABOMOpPYIIeHs. Hampukman, copusHHS TPOMaasiH ONEPATUBHUM
migpo3ainam  HarionamsHo1 mominii YkpaiHu mig 9ac TpoTHAIl KOPYHI[IHHAM
KPUMIHAJTbHUM TIPABOTIOPYIIIEHHSM — 1€ TIPOIIEC, SIKUH MOB’ I3aHUH 13 3aTyICHHIM
OTIEpAaTUBHUMH IT1IPO3LTAMH TPOMAJISTH 10 BUKOHAHHS 3aB/JIaHb MO0 BUSBICHHS 1
3ano0iraHHsl KOPYMNI[IMHUM KPUMIHAJIBHUM MNPABOMOPYIICHHSM, BUSBICHHS OCIO,
NPUYETHUX JI0 1X BUYMHEHHS, CIPUSHHS PO3CIIAYBaHHIO IIi€l KaTeropii
KPUMIHAJTBHUX TIPaBoMOpyieHb. KiHIeBUM pe3yabTaToOM BUKOPUCTAHHS TPOMAISTH
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€ OTPUMAaHHs ONEPATUBHUMH MIPO3A1IaMH ONIEPATUBHO 3HAYYIIOT IHPOpMALLiT PO
roTyBaHHS a00 BUMHEHHS KPUMIHAJIBHO MPOTUIPABHUX MAiH, SIKI MiJNaNaI0Th i
O3HAaKHU KOPYHIIMHUX KPUMIHAIbHUX MPABONOPYIIEHb, Ta MPOBEACHHS (CIPUSHHS
MIPOBEJICHHIO) OKPEMHUX MOIIYKOBHX Ta ONEPATUBHO-PO3IIYKOBUX 3aXO01B, a TAKOK
HETJIaCHUX CIIiauuX (po3mykoBux) mii [12, c. 94-95].

TakuM yMHOM, KpUTEpIIMU Ki1acu]ikallii COPUSHHS TPOMAJISIH ONlEpaTUBHUM
NIAPO3/ILIaM PaBOOXOPOHHUX OPraHiB HA BUIM €: 32 pIBHEM CHpPHUSHHSA (TpocTe 1
CKJIaJHE); 3a CTYNEHEM TIJacHOCTI (TJIaCHE 1 HEIJIACHE); 3a CTYNEHEM Y4YacTl
(6e3mocepeHE 1 OMOCEPEAKOBAHE); 3a 4YaCOM (KOPOTKOCTPOKOBE 1 JOBIOTPUBAJIE);
3anexHo Bix 3aBnanb OPJ] Ta KpUMIHANBbHOTO CyJIOYMHCTBA; 3aJI€KHO BiJl BUIB
KPUMIHAJIBHUX MPABONOPYIIEHb.

Hanpukinmi cimiji 3a3HaudTH, 10 Ha ChOTOAHI ICHYE HEOOXITHICTH IOJ0
3aKpIMICHHS BUJIB CHPUSHHS TPOMAJsH OMNEPAaTUBHUM MIAPO3JijlaM B HOpMax
OTEepPaTUBHO-PO3IIYKOBOI'O 3aKOHO/IaBCTBA.
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Knenka /I, L.

KaHIUIaT IOPUINIHIX HaYK,

cTapiiia HayKoBa CITIBPOOITHHIL BiIJILTY
JOCJTIJIPKEHHS TTPOOJIEM KPUMIHAJIBHOT'O TPOIeCy
Ta CYZI0yCTPOIO

HaykoBo-mociaigHuii iIHCTUTYT BUBYEHHS MPOOIEM
3J104MHHOCTI IMeH]1 akagemika B.B. Cramnca
HamionanbHo1 akageMii mpaBoBUX HAyK YKpaiHu

ORCID 0000-0001-8423-4581

JIO IUTAHHS TTOJTAHHS IMTPOIECYAJILHUX JOKYMEHTIB
JIO CYIY B EJEKTPOHHIN ®OPMI

CtpiMKke 3ampoBapKeHHS MUGPOBUX TEXHOJIOTIH y chepy KpUMIHAIBLHOTO
CYyJIOYMHCTBA 3YMOBUJIO BUHUKHEHHS HOBUX (hOpPM MpoliecyadbHOI KOMYHIKaIii 3
cynamu. Bike mexinbpka poKiB MOCHiIb JOBOJI MOMYIISIPHOIO (POPMOIO CTIPSIMYBaHHSI
MpoIeCyaThbHUX JOKYMEHTIB JI0 CYy € HAJCHJIAHHSA 1X B €JICKTPOHHIH dhopmi. OgHak
BapTO 3BEPHYTH yBary Ha KiIbKa IPUHIIMIIOBUX MMUTAHb Y I[bOMY KOHTEKCTI.

[To-mepme, momToBXOM 10 (OpMyBaHHS TPAKTUKH CHPSIMYBaHHS
MpOIIeCYaThbHUX JTOKYMEHTIB B €JIEKTPOHHIN (HOpMi 710 CyIy CTANIO 3ampOBaIHKCHHS
B HAI[IOHAJILHOMY KPUMIHAIBHOMY MPOBaIKeHH1 €IMHOI Cy/10BOi 1H(pOpMAaIIHHO-
tenekomyHikamiiHoi cuctemu (nani — €CITC). 3okpema y nynkTi 111 pozainy V
«ITepeximui monoxenns» Ilonoxenns npo €CITC BuzHaueHo, IO 0 MOYATKY
¢dyHkiionyBanHs Bcix miacucteM (MmoayniB) €CITC mnpounecyanpHi Ta 1HII
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JOKYMEHTH MOXYTb MOJABATUCA 10 CYy B €JIEKTPOHHIA (OpMi 3 BUKOPUCTAHHAM
oiIIMHOT eEeKTPOHHOT ajipecu abo aJipecu eJIEKTPOHHOI MOIITH, 3 SIKOi HaAINIILIH
JOKYMEHTH, 3aCBITUEH1 KBaJ1(DIKOBAHUM €JIEKTPOHHUM HiAMHCOM.

3 5 xoBTHA 2021 poky novanu QyHkionysaTtu niacuctemu (moayni) ECITC:
«EnekTpoHHUI KaOiHeT», «EnexkTpoHHHi Cyn», niicucremMa
BileokoHpepeH13B s13Ky. Kpim Toro, 3akoHom Ykpainu «IIpo BHeceHHs 3MIH 10
KpuminanpbHoro mpolecyaqbHOro KOJEKCYy VYKpaiHM 11010 3a0e3nedyeHHs
MOETAMHOIO BOPOBaKEHHS €auHOT CynoBO1 1HGOPMALIIHO-KOMYHIKAIHHOT
cuctemu» Bia 23 motoro 2024 p. no crarri 35 KpumiHanbHOTo MpoIiiecyaabHOTrO
konekcy Ykpainu (mami — KIIK) BHeceHo 3MiHM, $KiI TepeadadaroTh, 10
«IIponecyanbHi JOKYMEHTH B €JIEKTPOHHIA (OpMiI MOXYTh TOJIaBaTHUCS
yJyaCHUKaMU KPHUMIHAJIBHOTO IMPOBADKEHHS IO CyAy 3 BHKOPUCTAHHIM CIHUHOT
CynoBoi i1H(pOpMAIITHO-KOMYHIKAIIMHOI CHUCTeMHU Ta/abo i1 OKpeMHX MiJCUCTEM
(MomymiB) y mopsAnaKy, Bu3HaueHoMy llojoxeHHsM mpo €auHY CyAOBY
1HGOpMaIlIITHO-KOMYHIKAIIHHY CHCTEMY Ta/a00 MOJIOKEHHSMHU, IO BU3HAYAIOTH
NopsAI0K (DYHKIIIOHYBaHHS OKpEMHX IMiJcHCTeM (MOAyiiB) €AMHOI CyIOBOI
1HGOpPMAIlIITHO-KOMYHIKAI[IHHOT CUCTEMU». 3 aHali3y 3a3HAYEHOTO IOJIOKECHHS
BOAQUAEThCSI, IO YMHHE 3aKOHOJABCTBO OPIEHTYE HA IMOJAHHS TMPOIECYaTbHHUX
JIOKYMEHTIB B €JIEKTPOHHIH popMi 10 cyAy came 3 Bukopuctanusm moayiis ECITC.

OpHak 3 1IOTO MPHUBOY B IOPUAWYHIN CIUTBHOTI 3BEPTAIOTh yBary He Te, 110
«... Mmoxym «EnextpoHHuit cyn» ta «EjnekTpoHHMi KaOiHET», K1 3a0€3MeuyoTh
KOMYHIKAI[IF0 YYaCHHMKIB TMpOIEeCiB Ta I1X TMPEACTaBHUKIB 13 CyIOM uepes
CJIEKTPOHHUN KaOiHeT, BCe IIE € YK€ HEJOCKOHAIMMU Ta HE OPIEHTOBAaHUMHU Ha
cnokuBaya. Tak, KOpPHCTyBaul IpPOrpaMu CKap)KaTbCsl HA HE3PYYHHUH JH3aiiH,
YUCJICHHI «0aru» (MOoCTiiHI Mpo0JIeMHu 3 BXOJAOM y KaOilHET, «3HUKHEHHS» CIIpaB 13
KaOiHeTy, BIICYTHICTh BaXKJIMBOI 1iHGOpMaIlii MO0 BIAIPABICHUX JOKYMEHTIB UM
CTaTyCy CIpaBH 3 HE3PO3yMUIMX NMpHUYMH). UHCICHHI TeXHIYHI MpoOiemMu Ta 3001
BUHHUKAIOTH 1 IiJI Yac MPOBEACHHs BigcokoHpepeniii» [1].

[lo-npyre, cymoBa TmpakTUKa IOJAO CHOPSAMYBAaHHS MPOIECYyaTbHUX
JIOKYMEHTIB B €JIEKTPOHHIM (opMi XapaKTEepU3YEThCS CBOEI PO3PIZHEHICTIO.
30KkpemMa, MOXHa MPOCTEKUTH JABa MiAXoau B mpaktuli BepxoBHoro Cyay mofo
MO>KJIMBOCTI TOJAaHHS MPOIECYaTbHUX JTOKYMEHTIB B eNneKTpoHHi ¢opmi. Tak, y
pimenHi [lepmoi cynoBoi manatu KacamiiiHoro KpuMiHaasHOTO cyay BepxoBHOTo
Cyny BKka3zyeThcs, 0 «BiAmoBiqHO 10 YMHHOTO MPOLIECYATIbHOTO 3aKOHO/IaBCTBA
Vkpainm B cymax Mae (QynkmionyBatu €nmHa cyaoBa  iHQOpMaIliifHO-
tenekomyHikamiiHa cuctema (€CITC), ckmagoBoro SKOi € MigcUCTEMA
«EnexTpoHHU# Cy», sika BIIMOBIIHO 0 3aKOHY 3a0€3MeUnuTh OOMIH IOKYMEHTaMHU
(HamcunmaHHS Ta OTPUMAHHS JIOKYMEHTIB) B €JIEKTPOHHIN (opMi MIXK CyJaMH, MK
CYIOM Ta YYaCHHKaMH CYIOBOIO IMpoLecy.... 3akoHu Ykpainu «IIpo enexTpoHHi
JOKYMEHTH Ta €JICKTPOHHHHA JTOKYMEHTO0OIr» Ta «IIpo enexTpoHHuU 1udpoBUi
OiANKC» HE € YacTUHOK KPHUMIHAJIBHOTO MPOLECyaJbHOTO 3aKOHOIABCTBA B
posyminHi cT. 1 KIIK Vkpainu. Bognouac BianosigHo 10 4. 3 cr. 9 KIIK Vkpainu,
MpU 3A1MCHEHH] KPUMIHAJIBHOTO MPOBAIKEHHSI HE MOXE 3aCTOCOBYBATHUCS 3aKOH,
skuii cynepeuntsh KIIK VYkpainu. BogHoyac BUMOTHM 10 KacaliiiHOI CKapru Ta
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NopsiAOK  1i mojadi BU3HAueHO CT.cT. 426, 427 KIIK VYkpainu, saxkumu He
nepeooayeHo NOOAHHA Ub020 OOKYMEHmMA 6 eNeKMPOHHIU hopmi (Kypcus Hau
/[.K.). 3rinno 3 Bumoramu 4. 1 c1. 427 KIIK Vkpainu kacariifHa ckapra moja€eTbes
B UCcbMOBIi (popmi. Beynepeu num BuMoram 3axucHuk OCOBA 4 Hanicnana 110
BepxoBHoro Cyay 3acobamu €JEeKTPOHHOT'O 3B’SA3KY €JEKTPOHHY CKaHKOIIIIO
KacalliiiHOi cKapry, sika MiJnucaHa eJeKTPOHHUM HU(pOBUM HignucoM... BkazaHi
00CTaBUHM NEPEIIKOIKAIOTh BUPIIIEHHIO MUTAHHA MPO BIIKPUTTSA KacallitHOTro
POBaHKCHHS» [2].

VY 1inoMy HE MOTOKYHOYHCH 3 TakuM TMigxomoMm BepxoBaoro Cyny, He
MOJKHA HE 3BEPHYTH YBary Ha CIyIIHUNA apTyMEHT 11010 BKa3iBku B ynHHOMY KITK
Ha opMy KacaliitHOI CKapry, a came MUChbMOBY, IO NPU OYKBAITBLHOMY TIyMadeHHI
BUKJIIOYA€E MOXKJIUMBICTh TOJIAaHHSI KacallliHOi CKapru B eJIEKTPOHHIA ¢opmi.
BinMitumo, mo nuTaHHS 1OA0 (GOPMU anensuiiHOT CKaprd BU3HAYAETHCS B
yuaHoMy KIIK ananoriuno (ct. 396 KIIK).

V inmomy x pimenHi Bepxosnoro Cyay 3a3HadaeTscs po Te, mo «IcHye nBa
BapiaHTH IOJadi KacaliiHoi ckapru: 1) HIIIXOM HampaBieHHS IIi€l CKaprd B
narnepoBOMY BHU/I1 3 BIACHOPYYHHM MiAMUCOM 0COOU Yepe3 MOIITOBE BIAAUICHHS UM
MOILITOBY CKPUHBKY; 2) UM IISIXOM HAMpaBJICHHs ii HA €JIEKTPOHHY aJpecy Cyay 3
HAKJIaJCHHSAM EJICKTPOHHOTO HMHU(POBOr0 MIAMKCY, KU 3a MPaBOBUM CTAaTyCOM
HPUPIBHAHUHI 10 BIIACHOPYYHOTO mianucy» [3].

Kpim Toro, 3 HaBeneHUX pilIeHb BIACYTHICTh €THOCTI CYIOBOi MPAKTUKHU
MOKHAa TPOCTEXKHUTH W y NHUTaHHI 000 OOpaHHA CHOCO0Yy CHpPSIMYBaHHS
IpoleCyaIbHUX JTOKYMEHTIB B €JIEKTPOHHINA (OopMi 10 Cy1ly, a caMe eNeKTPOHHOIO
nomTor abo 3a gonmomororo Moxayiis ECITC.

Y 1upoMy ceHcl MU TOAUIIEMO TO3MIli0 KoJerii cyaaiB [pyroi cymoBoi
najgatu KacamiitHoro musiipHOro cyny BepxoBHoro Cynay, ska 3a3Hayae, IIo
rapaHTyBaHHA KOXHOMY IpaBa Ha CYIOBHUH 3axuUCT Ta 3a00poHa OOMEKEHHS B
TaKOMY IIpaBi, B TOMY YHCJII B yMOBaX IHTCEHCHUBHOI JIDKHATAII3aIli CYyCIIUIHCTBA,
naHeMii, BBEJICHHS BOEHHOTO CTaHy, Xoua 0 3 TOYKM 30py HaWBHIIOI COLIAIBHOT
IIHHOCTI KUTTS Ta 3J0POB’S JIIOAUHHU, CIIOHYKAIOTh JI0 CHPHSHHS B 3a0e3IeUeHHI
ILTIOpaIi3My crioco0iB 3BEpHEHHS JI0 CY/y, a He iX 0OMEXEeHHS CyJaMu; 3BEpHCHHS
ocobu 10 cyay dyepe3 OQiliiiHy eIeKTPOHHY aJapecy CyAy 3 MpollecyaJbHUM
CJICKTPOHHUM JIOKYMEHTOM, sskui miamucanuid ELI], € Hame:xHUM Ta IpaBOMIpHUM
crrocoboM 0e3mocepeTHLOT0 3BEPHEHHS 10 CY1Y, AKUH HIYUM HE BiIPI3HAETHCS Bl
0e3moCepeHROr0 3BEPHEHHS MO CYIy Yepe3 KaHICIApiIo ado TpaauliiHHuMU
3aco0aMy TIOMITOBOTO 3B’SI3Ky 1 Mae KBamiikyBaThucs came sk Oe3mocepenHe
3BEpHEHHS 110 cyay. [4]

KpiMm TOro, peneBaHTHUMH [0 pO3MNIAAYBAaHWX TMHTAaHb € PIIICHHS
€BpONEHCHLKOTO CyIy 3 TpaB JIOJUHU Y SKUX 3a3HAYAETHCS, MO XO04Ya IMPABO
MOPYIINTH CYJIOBE MPOBAIHKCHHSI MOXKE, 3BHUANHO K, 3aJIC’KATH BiJl BCTAHOBIICHUX
3aKOHOM YMOB, CYAH IIiJl 4aCc 3aCTOCYBAaHHS NPOIECYyaJIbHUX TPABWJI IMMOBHHHI
YHUKATH 3aiiBOro (hopMaizaMmy, KOTpUN MOXKE CTaTH Ha MEPEIIKO/I1 CIpaBeJIMBOCTI
cynoBoro po3rsiay («Bamxximi nporu @panuii» (Walchli v. France), § 29; «EBarreny
npotu ['peuii» (Evaggelou v. Greece), §23). JlificHo, iHOA1 3aHAATO CyBOpeE
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JOTPUMAaHHS MPOIIECYaTHHOTO MPABIIa MOKE CTAHOBUTH 3arpo3y CaMiid CyTi IpaBa
Ha goctyn 1o cyny («Jlabepxepe npotu Opanmii» (Labergere v. France), § 23),
30KpeMa 3 OISy Ha BaXJIMBICTh alelsAMiHHOTO OCKapKeHHS 1 Ha HOro
BUPIMIAIBHICT NI 3assBHUKA, 3aCY/HKCHOTO JI0 TO30aBJICHHS BOJII HA TPHUBAIHAM
CTpoK (Tam camo, § 20) [5].

Cnucok sukopucmanux oxcepen ma jimepamypu:

1. Ki6enko O. MaitbyTHe oHnaiiH-Cy1iB B Y KpaiHi: ou(ppOBYBaHHS HasIBHUX
npotecis un nudposa Tpanchopmania npapocyana? (odiniinuii calt BepxoBHoro
Cyny) URL: https://supreme.court.gov.ua/supreme/pres-centr/zmi/1397565/ (nara
3BepHeHHs: 12.05.2024)

2. YxBana Ilepmioi cynmoBoi mamatu KacaimiifHOro KpuUMIHAJIBHOTO CYAY
Bepxosnoro Cyay Big 29 uepBusa 2023 poky cmpaBa Ne 643/215/23 URL:
https://reyestr.court.gov.ua/Review/111871643 (nata 3Bepaenns: 12.05.2024)

3. VYxBana Ilepmioi cymoBoi mamatu KacamiifHOro KpUMIHAJIBHOTO CYIY
Bepxosnoro Cyay 26 xoBtHs 2023 poky cmpaBa Ne 761/33932/23 URL:
https://reyestr.court.gov.ua/Review/114483626 (nara 3BeprenHs: 12.05.2024)

4. MOXJIMBICTh HAJICJIAHHS CY/y TIPOIIECYaIbHOTO JOKYMEHTY Ha O(IIIHHUI
email, a He yepe3 Enexktponnuii ka6iner, - nmo3uiliss BII BC. Cynosa topuanuna
razeta. URL: https://sud.ua/uk/news/publication/282011-vozmozhnost-otpravki-
sudu-protsessualnogo-dokumenta-na-ofitsialnyy-email-a-ne-cherez-elektronnyy-
kabinet-pozitsiya-bp-vs#google vignette (nara 3Bepuenns: 12.05.2024)

5. Tlocibnuk 31 crarti 6 Kousenmii — IIpaBo Ha crmpaBenIuBUi CyA
(KpuMiHAJIBHO-TIPOIIECYaTbHUM aCIIeKT) URL:
https://www.echr.coe.int/documents/d/echr/Guide_Art_6_criminal UKR (mata
3BepHeHHs: 12.05.2024)

Kpusonyck O. I'.

BUKJIa1a49 KadeIpy KPUMIHATICTUKH
Ta JIOMEJIWYHOI MiJTOTOBKU
JIHITPOBCHKOTO JEP>KaBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB
ORCID 0000-0003-4889-5205

JAESAKI IMTAHHA 3ABE3IIEYEHHS ITPOLHECYAJIBHUX TIPAB
MAJIOJITHIX HOTEPIIVIMX B XOAI IPOBEAEHHSA OKPEMUX
CJILIYUX 1A 3A ®AKTAMU 3J1ICHOI'O HEBUKOHAHHS
OBOB'A3KIB 110 J0TJIAAY 3A IUTUHOIO

OxopoHa TpaB 1 3aKOHHUX IHTEPECIB MAJNONITHIX YYaCHUKIB CIITIAX
(po3mIyKoBHX) il € OJTHAM 3 IPIOPUTETHUX 3aBJaHb KPUMIHAIEHOTO TIPOBA[KCHHS .
OCKUIbKH 3aJIy4eHHsI HEMOBHOJITHIX /10 y4YacTi y KpUMIHAJIbHOMY Mpolieci
MOXE€ MaTH HETaTUBHI HACHIAKKA MJIg iX ICHXIYHOTO 3J0pOB’s, BPaxXxOBYIOUU
ncuxo@i310JI0r1YHI 0COOIMBOCTI PO3BUTKY III€1 BIKOBOI KaTeropii, Taki y4aCHUKHU
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KPUMIHAJIBHOTO MPOBA/UKEHHS MOTPEOYIOTh IMOCWJICHOI OXOPOHHM IXHIX MpaB
nepxagoro [1, c. 1].

Yunaum KIIK  BcTaHOBieHHME mepenik TapaHTid, MOKIMKaHMX Ha
3a0e3MeUeHHsl 3aXUCT MpaB IUTUHU M1 4Yac JAOCYAOBOro posciigyBaHHs. IIpore,
KpiM 3aKOHOJAaBYO 3aKpIIUIEHUX BHMOT, IIOAO0 TOPSAIKY IMPOBEACHHS OKPEMHUX
caiauux (po3IIYKOBUX) Ta MpOIECyalbHUX i 3a y4yacTi MajoJIITHIX 0ci0, sKi
BKJIIOYATh TEBHI OOMEXEHHsS Ta 3MIHIOIOTh NPOLEAYpPY iX HPOBEIEHHS, Mepe]
CIITYMMHU TOCTa€ 3aBJaHHS MiHIMI3allli HETaTUBHOIO BIUIMBY HA MCHUXIKY
MOTEPILIOTO.

Cepen HaWMOMIMPEHININX Ta BOJAHOYAC CKIAIHHUX 3 TOYKH 30py OpraHizarii
cmauux (pO3UIYKOBUX) 1M, MiA Yac pPO3CHIAYBAaHHS 3JICHOTO HEBUKOHAHHS
000B’S3KIB M0 JOIJISIAY 32 JUTUHOIO € TOMUT MaJOJITHBOTO OTEPIILIOTO.

JIJist 3MEHIIIEHHS BILUTMBY HETaTHBHUX (PAKTOPIB Ha IMCHUXIKY JOMHUTYBAaHOTO,
JIOTIAT Ma€ MPOBOJIUTH 0C00a, SIKa BUKJIUKAE JTOBIPY, Y IPYKHIX JIJIsl TUTUHA YMOBaX
Ta B 00CTaHOBIII, Y sKi BOHA BiguyBaTUMe cebe B Oesmerni. PazoM i3 Tum, qonut
JUTUHU Ma€ CBOIO crienn(iky, MoB’a3aHy 3 HEOOXITHICTIO y4acTi 00i3HAHUX OCIO
(cmemianicTiB), SIKI HAABAaTUMYTh KBali(piKOBaHY JOTIOMOTY Ta CIPUATUMYTh O1IbIII
eekTHBHOMY 30UpaHHIO J0Ka3iB [2, c. 117].

JIJIsl TOCATHEHHS METH JIOTIMTY, KPIM BUKOHAHHS 3aKOHOJAaBYO 3aKPITUICHHX
BUMOT IMIOJI0 TPOILEAypH HOTO TMPOBEACHHS, CIiIYOMY HEOOXiHO BpaxyBaTH
00CTaBUHHU, SIKI MOXKYTh BIUIMHYTH SIK Ha PE3YJIbTAT JAOIUTY, TaK 1 3aBJATH LIKOAY
NICUXIYHOMY 370pOB’I0 JUTHHHU. 3 METOK MIHIMIi3allii HECTIPUATIMBUX HACIIJIKIB
JUTSL TICUXIKU MaJIOJIITHBOTO, IOMUT PEKOMEHAOBAHO MPOBOAUTH 13 BUKOPUCTAHHIM
METOJIUKH «3eJieHa KIMHATay», sSika OXOIUTIOE KOMIUIEKC 3aXO0jIiB, HalpaBiIeHUX Ha
BCTAaHOBJICHHS ICUXOJIOTTYHOTO KOHTAKTY 3 MAJIOJIITHROIO 0CO0010, TOTEPIILION Bij
3JI0YHMHY, 30KpeMa 1 CTBOPEHHS HABKOJUIIHHOT OOCTAHOBKH, IO B TOJAIBIIOMY
JI03BOJIUTh OTPUMATH BiJl JIONMUTYBAaHOI OCOOM BITOMOCTI, HEOOXUTHI IS
MOJIAJIBIIIOTO MPOBEACHHS JOCYAOBOTO PO3CIiTyBaHHS.

JlocmKyroud  OCOOIMBOCTI TMPOBEJICHHS OJHOYACHOTO JIOMUTY, BapTO
ckazati, 1o BkazaHa CPJ] € ckinagHUM MCUXOJIOTTYHUM MOEAMHKOM M1 CTOPOHOIO
3aXUCTY 1 CTOPOHOIO0 0OBHHYBadeHHA. BiH € cepiio3HUM BUIPOOYBaHHSIM HaBITh IS
JIOPOCIIOTO Y4acHUKa. TomMy B IedKuX Bumnaakax nposeaeHs qanoi CPJ] moxe Oytu
BU3HAHO HEJOULUIBHUM, OCOOJMBO KOJM CYNEPEYHOCTI BHHHUKAIOTH MK
MOKA3aHHSIMHU  TIOBHOJITHBOTO  y4YacHHWKa  (CIIBy4acHWKa)  3JOYMHY 1
HETIOBHOTITHBOTO [3, c. 188].

JlocmpKyroun OCOOJIMBOCTI TIPOBEICHHS OJHOYACHOTO JIONUTY JBOX YH
OutbIie panime gomuTaHuX ocid, cmig 3a3HaumTH, mo KIIK Ykpaiaum B ct. 224
BCTAHOBJIIOE HHU3KY OOMEXEHb, 30KpeMa y KPUMIHATBHUX MPOBADKEHHSIX I0/I0
3JI0YMHIB MPOTH CTATE€BOi CBOOOJM Ta CTATEBOI HEIOTOPKAHOCTI OCOOHM, a TaKOXK
IOJI0 3JI0YMHIB, BYMHEHUX 13 3aCTOCYBAaHHSM HACHIBCTBA a00 IMOTPO30I0 HOTO
3aCTOCYBaHHS, OJHOYACHHM JOMUT JBOX YM OUIBIIE BXKE JOMUTAHUX OCIO s
3’sICyBaHHs MMPUYUH PO30DKHOCTEN B IXHIX MOKA3aHHAX HE MOXeE OyTH MPOBEICHUIN
3a Yy4acTIO MaJIOJIITHHOTO a00 HEMOBHOJITHROTO CBiJKa YW MOTEPIIIOrO pa3oM 3
nigo3poBaHuM [4]. AHani3yloud HOPMM CTaTTI MOKHA JIUTH BHCHOBKY, IO
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3aKOHOJABLIEM HE BU3HAYEHO KaTeropii MpoBa»KeHb, M1 4aC PO3CIITyBaHHS SKUX
3a00poHsEThCA TpoBeieHHs BkazaHoi (CP/I).

Takum ymHoM, mpoanamizyBaBminm Hopmu KIIK Vkpainm Ta pocniguBmim
Martepiaid KpUMIHAJIbHUX NMPOBAIPKEHb BKAa3aHO1 KaTeropii MO>KHa A1MTH BUCHOBKY,
1110 (hopMaIbHO 3aKOHOM HE 3a00pPOHEHO MPOBEACHHS OJTHOYACHOTO JIOMUTY JBOX 1
OUTbIlle paHillle JOMUTAHUX OCI0 3a y4yacTl MiJO3PIOBAHOTO Ta MAaJOJITHBOTO
MOTEPILIOro, MPOTE, BPAaXOBYHOYM BIKOBI OCOOJMBOCTI MOTEPIHUIMX OCIO, CTYIiHb
CHIOP1THEHHS 3JIOUMHIIS 1 MOTEPIUIOrO a TAKOXK HACTIIKK BUMHEHHS 3JI0UMHY 3a3HaYeHa
CP/1 na npakTulll MPaKTUYHO HE MPOBOIUTHCS.

KpiM 1poro, OCKUIbKM CYO’€KTOM BUMHEHHS 3JI0YMHY, Nepel0ayeHoro
ct. 166 KK Vkpainu, Buctymnae 3apxau Matv (0aThbKO), OMIKYH (MIKIyBaJIbHUK)
MOTEPITIIOro, AJis 3abe3meueHHsT Oe3MeKu 370POB’ST MaJoJiTHROTO BBAKAEMO 32
no1uibHe KOHKpeTuzyBaTu HopMmu cT. 224 KIIK VYkpainu, 30kpema B 4YacTHHI
3a00pOHU MPOBEJCHHS OJJHOYACHOTO JOMUTY ABOX 200 OUIbIIE paHilie JOMTUTaHUX
0ci0, JMOLIbHO BCTAaHOBUTU 3a00pOHY TMPOBEJEHHS CIiuoi (PO3IIyKoBOi) Aii 3a
OJIHOYACHOI y4acTi MaJOJITHROTO MOTEPIIIOro Ta Mifo3proBaHoro. Take pilieHHs
J03BOJINTh ~ MIHIMI3YBaTH HETATUBHMI BIUIMB HA TICUXIKY MAaJOJITHBOTO
JOMMTYBAHOTO Ta 3a0€3MeunTH 0e3MeKy MOTePIIOro, 30KpeMa Horo 310POB s.

TinecHl yHIKOMKEHHS, $KI 3a3BUYail OTPUMYIOTH MAaJOJIITHI MOTEPILII,
NOTPEOYIOTh TPOBEACHHS CYJIOBO-MEAUYHOI CKCIEPTH3U JUIS BH3HAYCHHS 1X
TSDKKOCTI. 3 II€I0 METOK MOXKE€ OyTH OpPTaHI30BaHHMM CHITYUN EKCIIEpUMEHT 3a
y4acTIO OTEPIIUIOT TUTUHU Ta €KCIepTa, SKUN TIOOMOXKE BIATBOPUTU OOCTAaBUHU
MOJ1i1 Ta BCTAHOBHTH, SIK came Oy HaHECEH1 TPaBMHU.

Jliist 3a0e3nedeHHs mpas MOTEePIIOro, KpiM 3aKOHO1aBUO 3aKPITUIEHUX BUMOT
11010 TIPOBEACHHS CIITIUX JIIK 3@ y4acTi MaJIOJIITHBOT'O MOTEPIIIOTO Ta 3BAXKAIOUH
Ha HOro BIKOBI OCOOJMBOCTI, JOIUIHPHO BHUKOPHUCTAHHS TEXHIYHUX THPHUCTPOIB,
30KpeMa aHATOMIYHMX JISIIbOK. OCKUIBKM Taka METOJMKAa T03BOJUTH OTPUMATHU
HEOOXIJTHI CBIMYCHHS BiJ AUTHHU 0€3 CTpecy Ta ICHXOJOTIYHOr0 TpPaBMYBaHHS,
JHUTHHA acolllloe ce0e 3 JISUIBKOIO 1 HaBITh MOJXKE IOKa3aTH, SIK i 3aBIaJId IIKOIH.
ToOTo, 3aB/IsIKM MTOCTAHOBIII MUTAHHS «BiJ TPETHOI 0COOM» Kpallle BCTAHOBITIOETHCS
KOHTAKT MDK IICMXOJIOIOM a00 CIIIYUM Ta JUTUHOIO [5, ¢. 216].

[TincymoByrOUM BUKIIaJEHE, 3a3HAYUMO, IO 3a0€3MEeUYCHHS MPOIEeCyaIbHUX
MpaB MAJIOITHIX MOTEPIUTHX, I/ 9ac PO3CIiIyBaHHs 3JI0YMHIB, KBaJIi)iKOBaHUX 3a
cT. 166 KK Ykpainu 3a06e3mneuyeTbcsi 3aKOHOIaBUO 3aKPITVICHUMH TapaHTIIMHU, SKi
BCTaHOBJIIOIOTH Mpotieaypy nposeaeHHs CP/] 3a ygacTi ManomiTHIX MOTEPIUTHX.

[TpornecyanpHi TTpaBa MaJIOJIITHBOTO TOTEPITUIONO 3a0€3MEUYIOTHCS MIJITXOM
oOpaHHS JI€BUX TAKTUYHUX MPUAOMIB MOETHAHUX 3 BUKOPUCTAHHSIM CTAHNIAPTIB 1
METOIMK B JISTIHOCTI MPaBOOXOPOHHWX OPTaHiB, 30KpeMa METOJUKH «3ereHa
KiMHaTa» Ta BUKOPHCTAHHSM TEXHIYHHUX 3acO0iB IiJ] Yac TPOBEICHHS CIITUUX
(pO3MTYKOBUX) JTIHA.

Cnucok eukopucmanux 0xcepen ma Jqimepamypu:
1. lllepbakoBa I'. B. T'apanTii 3a0e3neueHHs TMpaB HEMOBHOJITHBOIO
MIJ03PI0OBAHOI0, OOBUHYBAYE€HOTO IiJ] 4Yac 3aTpUMaHHSA Ta B3STTS IMiJ Bapry.
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3. Kouypa O. O. HenoBHONITHIA MOTEPHUIMMA SIK YYaCHUK KPUMIHAJIBLHOTO
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4. KpuminanbHuil npouecyalbHU Koaekc Ykpainu. Ogiyitinuii caum
Bepxosnoi paou Yrpainu: BeO-caiT URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text (nara 3Bepuenns 02.12.2023)

5. [TarnoBa H. B. Buxkopucranas neMoHCTpaliiHuX 3aco0iB (AHATOMIYHUX
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C.215-220.

Kocunuenko O.0.

KaHJIUJIAT TEXHIYHUX HayK, JIOICHT,

JOTEHT Kadeapu iHGOpMaIlIHIX TEXHOIOT 1M
JIHITPOBCHKOTO JEPKaBHOTO

YHIBEPCUTETY BHYTPIIIHIX CIIPaB

ORCID 0000-0002-6521-0119

MEJIWYHE IIAXPAVICTBO B IHTEPHETI

VY comianbHUX MeEpekax ICHye 0e3Jiy «MEeIUYHUX» aKayHTIB Ta rpyt. [lepie
MICIIE 32 KUIBKICTIO Ta MOMYJISPHICTIO MEIUYHUX IIaxpaiB 3aiiMae Instagram. V 1miit
COIIaANTbHIM Mepeki BeaWYe3Ha KUIBKICTh JOMOPOIICHUX JIKapiB, O10XIMIKIB,
¢dbapMareBTiB, IICUXOJIOTIB, NUTSIYMNX MACaXUCTIB TOIIO, 5Kl JAIOTh MOPaAH MIOA0
JIKyBaHHS YM, 1110 IIE TipIIe, HABOASTh KOHKPETHI JIIKYyBaJIbHI CXeMH. BUTBIIICTh
1UX «(paxiBIliB» € MIapJaTaHaMU, K1 POCYBAIOTh MICEBA0-a00 aHTUHAYKOB1 METOIN
JMIKyBaHHS 3apaJl BUTOJU: TMPOJaX IIATHUX KypciB abo TMoKa3 pekIamMu
(dbapmareBTHIYHIX KOMITaHii.

HesBakaroum Ha 111 JOCHTH OYEBHIHI O3HAKW IIaxpaicTBa Ta OOMaHy,
«IHTEpHET-JIKapi» MalTh COTHI THUCSY TEPEIIJIATHUKIB 1 JOCHTh CEPUO3HHIMA
rpomoBuii MOTIK. YoMy KOpPHCTyBadl TaK BIPATH JIOOUTENSAM JIIKyBaTH dYepes
[arepueTr? «[HTEpHET-TiKap1» — yCHINIHI MaHIMTYJISTOPH, K1 BOJIOIIIOTH TPHHOMaMHU
3aITy9eHHS ayAUTOpii Ta CTBOPEeHHS M0Bipu. OCh OCHOBHI O3HAKH ITI€T MaHITYJISIII:

1. Jlerko3acBOlOBaHUM KOHTEHT. Y «IHTEPHET-JIIKapiB» BCE HAITUCAHO MPOCTO
1 3p03yM1JI0, X04a 4acTo - MOBHA OpexHs. BOHM MpOmOHYIOTH MPOCTI MOSCHEHHS Ta
BUPIIICHHS CKJIAJIHUX MPOOJieM, Jal0Th TOTOBY CXEMY JIIKYBaHHSI 13 3a3HAYEHHSAM
KOHKPETHHUX TPEmapariB, X 103yBaHb, 4aCy Ta 4aCTOTH NpuiioMy. TekcTr Ha TXHiX
CTOpPIHKaX KOPOTK1, IPOCTI Ta 3pO3yMili, iX MPOCTO YUTATH, PEKOMEH/IAIlll JETKO
BUKOHYBATH.
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2. Kourtu 3aBoroBaHHS 10BipH. «[HTepHET-I1Kap1» NOCTIHO NOCUIIAIOTHCS Ha
CBIM JOCBI Ta BIAMOBIAHY OCBITY (3a3Bu4ail (anbmupi). BoHu HiOUTO
npodecioHany, Kl JUISTHCS 3HAHHSIMU a00 peTesibHI KOPUCTYBavl-TECTYBaIbHUKH,
AK1 BC1 IpenapaTyu BUNPOOyBaJid HAa cO01 1 TOYHO BIIEBHEHI B PE3yJIbTAaTaX.

3. CranpaptHa couiotexHika "Bac 3aBxau oOMaHIOBaiW, a i PO3MOBIM
npaBay". Hepigko «iHTepHET-NiKapi» OpsIMO MPOTUCTABIAIOTH cebde odimiitHii
MEIUIIMHI Ta OOIISIOTH JIIKyBaHHS  OyAb-KUX XBOpPOO TMPOCTUMH  Ta
«HATypaTbHUMMY TperapaTaMu, TapaHTyIO4H, [0 BOHU JCIIEBO, JIETKO Ta IIBUIKO
BIIOPAIOTHCA 3 TUMHM XBOpoOamu, ki odiliiiHa MeIUIIMHA JIKY€E A0POro, BaKKO Ta
TIOBTO.

4. Imo3is Onau3bKoCTi. ABTOpM BHKJIaAalOTh (OTO 3 OCOOMCTOrO JKHUTTH,
IUISIThCA 1HGOpPMaIliero po cede, Po3IMOBIIAI0Th ICTOPII0 CBOET XBOPOOH, Yepe3 110
CTBOPIOETHCSI 1IIO31s1 TOrO, IO JIIOJMHA 11 3HAoMa, 3po3yMiuia 1 OJM3bKa.
CkIaiaeTbCsi BpaXKeHHsI, 110 «IHTEPHET-JIIKap» — yBAXXHUHN Ta JOOPO3UWINBHH IpyT
Ta HACTaBHUK, 1110 TTIOCUJIIOE OCOOUCTHI (HEXai 1 OTHOCTOPOHHIH) 3B'SI30K.

5. Edexr momynspHocTi. fkmio moauHa, sSKa Ja€ TOpaad 3 JIIKyBaHHS,
JCCATKA YM COTHI THUCSY TEPEAIIaTHUKIB, TO HOBUH KOPHCTYBau TEXK CXMIJIBHHM
JOBIpATH HOMY, a/Ke TUCSYl JIIOJEH He MOXYTh nmoMuisaTucs. Lle mipkyBaHHS,
3BiCHO, He Tak. [lo-miepie, Macu MOXKYTh OMWIIATHUCS 1 Ty’K€ 9acTO TIOMUJISIFOThCS,
e 3Bu4aiiHa cnpasa B [nTepneti Ta 3MI — oOMaH oxpa3zy Oe3miui Jroael. A mo-
Jpyre, 4acTo KUIbKICTh TMEpPEeAIJIATHUKIB, JIAMKIB y IHTEPHET-JIKApiB — MPOCTO
pe3yibTaT MeXaHIYHOI HaKpPyTKH, a IO3UTHBHI BIATYKH Ta ICTOpPii 4YyJAOBOTO
JKYBaHHS B KOMEHTAPSX 3aJUIIAI0OTh YWIEHU KOMAaHIU JKaps-maxpas (SK 3aBxIH 1
CKpIi3b).

Y Mepexi € 0e3mid cepBiciB, SKI NPOINOHYIOTh HAKPYTKY KUIBKOCTI
NepeAIUIaTHUKIB, TMEPEerys/iB POJMKIB Ha BIJICOXOCTHHTY, JAaMKIB Ta IHIIUX
MOKa3HUKIB MOMYJSIPHOCTI. Y CEpeTHhOMY KLIBKICTh MEePEAIIIIaTHUKIB 1 MEPerJIsaIiB
y TMOMyJspHOTOo OJiorepa MOTpiOHO MUIUTH IOHaMMeHIe Ha 3, mo0 oTpuMaTH
peanbHI TIOKAa3HUKH TIOMYJSAPHOCTI, a B JEAKUX COIllaJIbHUX CEpPEeIOBUINAX
(manpukmnan, Twitter) iHoI BapTo ATy Ha 20 a6o 30.

Cronu BITHOCSATBCS CaliTH, PUCBSYCHI MEAUIINHI, CATH 3 IHPOPMAIII€IO TIPO
HETpaJUIlIiHI METOAM JIKYBaHHS Ta CalTH 3 MOJJIMBICTIO OHJIAWH-T1arHOCTHKHU

3710pOB'sl.
[Ipo caiitu 3 mopamamMu Ta HETPAAUIIIMHUMU JTIKAMHU TIOSICHIOBATH JTOBIO HE
MoTpiOHO — BHIE BXKE BCE CKa3aHo. AJie TMpo calTu 13 cepBicamu

«CaMOJIIaTHOCTUKMY BapTO CKa3aTu okpeMo. CailTh 3 «11arHOCTHKOIO» TO3BOJISIOTh
KOPHUCTYBaueBi BUOPATH 3a CIIMCKOM IEPETIK CAMIITOMIB, sIKi BiH 3HAXOJIUTh y cebe,
Ta OTpUMATH UMOBIpHHI HiarHo3. 3 OgHOTO OOKY, Taki CATH MOXYTb BUSBUTHUCS
KOPHUCHHUMH B CYTO iH(POPMAIIHHOMY CEHCI — BOHU J03BOJISIOTH IO3HAYUTH 00J1aCTh
MO>KIJIMBHUX 3aXBOPIOBaHb, MO0 PO3YyMITH, 10 KOTO (haxiBIIs HEOOXiTHO 3BEPHYTUCS
y 3BHYaiHii KiiHil. OJHAK 4acTO KOPUCTYBaudl HE TUIBKA CaAaMOCTIHHO CTaBIISITh
co01 Aiar{os, aje i moTiM 3HaXOJATh B IHTEpHET1 cXxeMy JIIKyBaHHS Ta OYUHAIOTh
11 IPOXOOUTH.
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JIikapi 3HaIOTh, IO SAKILIO JATH MALIEHTOBI CIIHUCOK CUMITOMIB, BiH BUOEpE 3
HUX OUIbLIE CUMIITOMIB, HIK 3MO’K€ Ha3BaTH MpH YCHiM po3MoBi. Lle moxe Oytu
MOB'A3aHO 3 TUM, 10 JIFOIMHA HE JI0 KIHIIS pO3yMi€ CBiil cTaH a0o0 nepeduIbInye Horo
TsOKKICTh. Came TOMY KOpUCTYBayl IPU CaMOCTIHHIM A1arHOCTHUI{1 TPUITUCYIOTH COO01
TSKK1 3aXBOPIOBaHHS, HUK Ti, AKHUMU BOHU CTPa’KJAl0Th HACIIPaB/I|.

[npopmanito Ha cailiTaXx, TPUCBIYEHUX MEIULMHI, 3BHYAHO HIXTO HE
nepeBipse. Tam JOOMIHYIOTh LIapjaTaHW Ta camo3BaHl (axiBiil. Taki Jikapi-
nrapiaaTaHd MOXKYTh J1aBaTH HEMpPAaBWIbHI TMOSCHEHHS NPUYMH Ta MEXaHi3MiB
nepediry XxBopo0, HEBIpHI CXEMU JIIKYBaHHS a00 MpHU3HAYaTH CBIJOMO HeOe3NeuHe
JikyBaHHs. buibiie Toro, B InTepHeT! € cailTu QaibliMBUX MEIUYHUX KIIHIK, SIKI
IpaIioTh 3a MIAPOOJIECHUMH JIIEH31SIMU, N1€ 3asBlieH] «(paxiBii» — Oyab-XTO,
TUTBKH HE JIKapi.

Jlesiki momysipHi cailT, A€ OJIHI JIIOJIU MPONOHYIOTh IHIIMM CBOi MEIWYHI
KOHCYJIbTallli Ta MOJIOHI MOCIYTH, € po3CaJHUKOM IaxpaiB. Jleski 3 mux
«(paxiBIiB» BUKJIANAIOTh MNIAPOOJICH] AUILUIOMH a00 3HAXOISATh Y BIIKPUTOMY
npoctopi Mepexi peanbHI IUIJIOMHM IHIIMX JIIKapiB Ta BHAAIOTh ceOe 3a HUX.
HexTyBanns npaBunamu iHGOPMaIiitHOT T'1r€HU M Yac YUTAHHS MEIMYHUX CalTIB
MOJK€ KOIITYBaTH SIK HEPBIB, a i >KUTTs. Hampukian, 6araTto XTo HE 3Ha€, IIO0
npodeciiHOMY MacaXucTy MOTpiOHA crieliajibHa MeIUYHa OCBiTa (HABIThH Ti, XTO
HABYAETHCS B MEAMYHOMY YHIBEPCUTETI, ajie HE Ha JIIKYBaJIbHIM CIIpaBi yu neaiaTpii,
HE MAalOTh IpaBa MPOXOJIUTHU Kypcu Macaxy). Ilpu 3amoBieHHI mpodeciitHuX
MEIUYHUX TOCTYT Ha MpOo(UIBHUX calTax 3aBXKIU MOTPIOHO IIYKATH TaM BKa31BKH
Ha HAsBHICTH JAUIUIOMA PO BHUIY MEIWYHY OCBITY, MEAWYHI JiIeH31i, T03BOJIEHI
BUJIM TISTIBHOCTI, Olorpadii Ta maHi PO OCBITY JIIKapiB, YATATU BIATYKH THIIHX
KOPUCTYBayiB B3araji 3a MOXJIMBOCTI TEPEBIPATH CHPABKHICTH OCOOHUCTOCTI
IHTEepHET-TiKapsl.

Ak posmizHatn B Mepexi MenudHoro maxpas. Hacmpasai jikapiB-maxpain
JIETKO MI3HATHCS, SIKIIO BHKOHATH Xoua O MIHIMaJbHHI aHaii3 TOro, IO BOHH
npornoHyTh. OCh XapakTepHi 03HAKH MEIMYHOTO I1axpasi:

1. ®axiBens y 6e3:114i 0061acTel, JIIKYE BiJl yChOTO y CBITI. Y MEIUIIMHI HEMA€e
JKapiB, K1 JIKYIOTh BiJl yChOTO BiApa3y, KOXKEH MA€ CBOIO BY3bKY CIICI1alIbHICTb.

2. He mae mocwmanp Ha pealbHI JOCHIDKEHHS Ta peaibHI Mpi3BUIINA
aBroputeTiB Meauinan. CrpapxkHiil (axiBenp He Kaxe, IO «OpUTAHCHKI BYCHI
3’sicyBanm», «BuUeHi ['apBapma moBenm», «aMepUKAHCHKUN (Pi310JIOT BCTAHOBUBY.
CrpaBxHil JliKap 3Ha€, MO0 MOCWIAHHA Ha JKEpelia CIoBa HIYOTO HE BapTi, SK 1
BJIaCHA JyMKa HIYOTO HE O3Hauya€e 0e3 3BepHEHHs 70 3HaHb BU3HAHUX aBTOPUTETIB
o0nacri.

3. CtaBuTh miarHoO3 3a KUTbKOMa cUMMTOMaMu. [ 0oBHUN OLTh MOXE OyTH
CHUMIITOMOM COTHI XBOPOO, MOKOJIFOBAHHSA y 00111 — 03HAKOIO 1m1e o/1Hi€T coTHi. JIikap
HE SCHOBHJICIb, HOMY IOTPIOHO MPOBECTH OCOOMCTHH OIS, B3SITH aHANI3H, 1
TUIbKU 3'SICYBaBIIM BC1 CUMIITOMH, BIH 3MOKE€ MOCTABUTHU J1arHO3. 3a HEBIpHUM
JlarHO3 Ha JIKaps MOXYThb MOJATH A0 cyay. ToMy CIpaBKHI JIiKapi HE CTaBIATh
J1arHO3M 3 JINCTYBAHHS.

72



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

4. Jlixye BAlamu. CropasxHi Jikapi He JikyloTb BAJlamu, amxe ue He
JKapCchKi 3ac00M Ta JIIKyBaTH HUMU He MOkHa. Ha BiagMIHY BiA cepTudikoBaHHX
nikiB BAJlu He TPOXOaUIN IITUOOKUX JOCTIIKEHb.

5. Ilpu3nauae menukameHTo3He JikyBaHHS I[HTepHerom. He Bci daxiBii
MAaIOTh MPaBO MPU3HAYATH MEAMKAMEHTO3HE JIIKyBaHHS: HE MOXKYTh LILOTO POOUTH
Macaxuctu (0e3 BIIMOBIAHOI MEAMYHOI OCBITHM Ta NPHUCBOEHHA KBami(ikaiii
JiKaps), TCUXOJOTH, MEACECTpU, peHTreHonoru. JKoJleH CHpaBkHIA JiKap He
PU3UKHE CBOEIO JIILEH3IEI0 Ta PEMyTalli€l0, MPOMUCYIOYM JIKYBaHHS JIIOASIM 3
JUCTYBaHHS, O€3 OrJIsAy MalleHTa.

6. Ilpu3Hauae JiKyBaHHS, aje HE I[IKaBUThCA HOro mepebirom Ta
3akiH4eHHsAM. CiKyBaTH 3a mepeOiroM JIKYBaHHS — Ba)JIMBE 3aBJAHHS JIIKaps
(peasnbHi JiKapi TeX 1HOJ1 HEH HEXTYIOTh). KoxeH Jikap 3Hae, 110 MarieHT MOXe
MaTh OCOOJMBY pEakIlil0 Ha 3ampONOHOBAHMM IMpernapar, MOXXEe MaTh MOOIYHI
edextu. Tomy stikap abo po3MoOBiIA€ MPO MOKIIMBI TOOT4HI1 A11 1 IPOCUTH TPUXOUTH
Ha MPUHOM Yy pa3i iX MosBH, a00 CIIOYATKY PO3MHUCYE NEPIOAUUHICTH MPUHOMIB, 11100
KOHTPOJIFOBATH Tiepelir mporiecy. [HTepHEeT-1iKap» 3a3Bu4ail He pOOUTH HIYOTO 3
epepaxoBaHOro.

7. Aneintoe 10 HEHAYKOBHUX MOHATh. SKIIO «IHTEPHET-JIIKAP» 3BEPTAETHCS JIIIs
NOSICHEHHSI YM JIarHOCTUKHU /10 YaKpiB, KapMH, OIOMOJIB, aypH, 3allIaKOBAaHOCT1
opraHizmy, 0ajgaHCy €Heprii, eHepreTHYHNX KaHalliB, TO Tpeba Bigpasy K 3poOuTH
BUCHOBOK: /IO MEJMIIMHH BCE II€ HE CTOCYeThCcs. HasiBHICTh OyAb-SKOrO 3 IIUX CIIB
a00 CIIOBOCIIONYYEHb y JIEKCUKOHI MEPEKEBOT0 «JIIKAps» Ma€e OyTH CUTHAJIOM IPO
Te, 1110 TIEpe]l BaMH JIIKap-Iaxpain.

8. Hemae o@imiiiHUX JOKYMEHTIB, sIKi O MIATBEPHKYBaJIM IMPaBO BECTHU
JmikapchKy mnpakTuky. ChpapxkHid Jikap 3a3BHYaii Mae Ta MyOJiKye Oe3iu
oQIIIMHNX JOKYMEHTIB MO 3aKiHYEHHS BY3y, JOJATKOBY OCBITY, JiIeH31i Ha
JIKapChKY TISTIBHICTH TOIIO.

Taxum yrHOM, 32 MOXKJIMBICTIO B3araji He JIKyeTech «uepe3 Inrepuer». He
HEXTYWTE CBOIM 3JIOPOB'SIM, XOJIITh J0 CHpaBxHix JikapiB. He nmpuiimaiite A/,
SIK1 BaM TIOPAJIAIIN CyCiau 9 Apy3i B [HTepHETI. 3aBXKI1 yBaXXHO YUTAlTE OQiIiifH1
THCTPYKIIiiT 10 JiKiB, ocobmuBo po3ninu «lloGiuna mis» ta «I[IpoTtunokazanus». Y
Mepexi € 6e37i4 cepBiciB, 110 3aCIyTOBYIOTh Ha JIOBIPY, 3 MOIIYKY IHCTPYKIIH 10
MEIUYHUX TpernapaTiB. SKIIO XTOCh PEKOMEHIyBaB BaM IHTEPHET-JIKApS YU
MEIUYHUN CalT, TO: MEepeBIpTe HASABHICTH OQIMIAHUX JOKYMEHTIB; HE BIpTE
BI/I'yKaM Ta YHMCITy NEPEAINIATHUKIB Ha «MEIUYHOMY» CalTi; IEPEeBIPTE TEKCTH HA
CaliTi Ha CJIOBa-MapKepH: YaKpH, CHEPTeTUYHI KaHAIH, EHEPTid 11, Oiomore, aypa,
LUTAKW, KapMa TOIO. SKIIO aBTOpPW aKTHUBHO BXKHMBAKOTh iX — 3aKPUWTE CaWT, L€
maxpai a00 CeKTaHTH. SIKIO BU CTAIM KEPTBOIO JIIKapsI-IapjaaTaHy, CKapKTecs Ha
HBOTO aJMIHICTpaIlii COIiaJbHOT MEpeXi K Ha Imaxpas. SIKmo y Bac € JoKasu
HEraTUBHUX HACIIJIKIB JTIKYBaHHS, IPOMHUCAHOTO ITMM MEITUYHUM IIaXPa€EM, TTOTaANTe
Ha HBOTO 3asBY JI0 MOJIIIii 3 TOAATKOM CKPIHIIOTIB JTUCTYBaHHSI.

Cnucok eukopucmanux 0xcepen ma Jqimepamypu:
1. Health Care Fraud. URL: https://www.fbi.gov/investigate/white-collar-
crime/health-care-fraud
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2. Detecting fraud in health care through emerging technologies. URL.:
https://www.issa.int/analysis/detecting-fraud-health-care-through-emerging-
technologies

3. Detecting fraud in health care through emerging technologies. URL:
https://www.issa.int/analysis/detecting-fraud-health-care-through-emerging-
technologies

LUCHIN Lilian

Ph.D. (Law), Associate Professor

Academy “Stefan Cel Mare” of the Ministry of
Internal Affairs of the Republic of Moldova)
Chisinau, Republic of Moldova

ORCID 0000-0001-7564-1185

THE EVOLUTION OF JUDICIAL EXPERTISE IN THE REPUBLIC OF
MOLDOVA

One of the important components of modern justice is judicial expertise. This
value is offered by its important role in the evidence because this field involves only
scientific research methods. Another important reason is the presence of judicial
expertise in any judicial process.

Within the judicial processes, the task of the judicial experts is to contribute
to explaining some aspects indispensable to the settlement of the case. The expert
plays an important role, and in many cases, the judicial expert report is a means of
determining the formulation of the elements of the judicial decision. Therefore, the
activity of the expert is to comply with the general principles that base any judicial
procedure and, first of all, on the equity of the process. As in the administration of
other means of evidence, both in civil and criminal matters, the states are obliged to
organize the expertise in such a way, that they will respect the principles of
contradiction and equality of weapons [3].

The judicial expertise in the Republic of Moldova has a fairly vast history. It
began in 1940 of the last century, by establishing the Technical-Scientific Bureau of
the Commissariat of the People for Internal Affairs NKVD (HkBI-HapO HBIH
komuccapuat Bayrpennux gen). This technical-scientific office was directed to do
investigations in the criminal field, which with the beginning of the war the
development was stopped, resuming only in October 1944. At that time he was the
only forensic subdivision in the country, executing expertise and research for both
business bodies internal, as well as for the prosecutor and the judges. The employees
of the Technical-Scientific Bureau participated in the place research in all the
districts of the republic. The most important development periods had in 1959 being
created the biological laboratory, and later physico-chemical, which had the mission
to perform special examinations by physico-chemical methods, such as: drugs,
paints, special chemicals, liquids biological, etc. Then in June 1965, the technical-
scientific office was organized in the technical-scientific section, being developed a
new direction of activity-the application of the technical-operative means to carry
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out the criminal and operative investigation measures. During this time, the first
territorial forensic units were approved: Comrat, Tiraspol, Balti, and Chisinau [2].

A valuable stage in the development of judicial expertise was to creation of
the Republican Bureau of Medical-Legal Expertise (BEML) in 1951. It had 3
subsections: biological investigations, judicial chemistry, and histopathology. This
institution was the first to do investigations in the field of legal medicine [4].

Later in 1972, the scientific research laboratory was created for the judicial
expert, which was activated in the subordination of the Ministry of Justice. A little
bit later in 1979, the scientific research laboratory for the judicial expertise of the
Ministry of Justice was reorganized into the Central Laboratory of Scientific
Research in the field of Judicial Expertise of the Ministry of Justice [1].

As we can see these three entities were based on the development of judicial
expertise in the Republic of Moldova, institutions that until the independence of the
Republic of Moldova suffered several reorganizations for developmental purposes.
Currently, these entities exist as public institutions of judicial expertise that are
called: the technical-cultural center and judicial expertise of the General Inspectorate
of the Police of the Ministry of Internal Affairs; Center for Legal Medicine in
addition to the Ministry of Health; The National Center for Judicial Expertise in
addition to the Ministry of Justice. Currently there is the fourth public institution of
judicial expertise the Judicial Expertise Section within the National Anticorruption
Center.

With the reform of the system of judicial experts in 2016, several normative
acts regulating this important field have been implemented in national justice, such
as: the law on judicial experts and the status of the judicial expert; The nomenclature
of judicial expertise; Regulation on the activity of the Commission for the
qualification and evaluation of the judicial experts; The regulation regarding the
conditions of conduct and the promotion of the qualification examination for
attributing the quality of the judicial expert; The license model for exercising the
profession of experts; Approval of tariffs for judicial and extrajudicial expertise
services, etc. All these normative acts have favored and still favor the development
of different areas of judicial expertise.

The reform of the system of judicial experts in the country has clarified several
contradictory aspects in the procedural aspect. The interpretations related to the
judicial experts, such as admission to the profession of judicial expert were
elucidated. Here were established clear rules regarding the requirements for the
exercise of the judicial expert's activity, if the more there is the State Register of
Judicial Experts, in which all judicial experts are included. The inclusion of judicial
experts in a common register has given the opportunity to all those interested in
organizing one or other expert area to have updated information not only about the
judicial expert but also about what types/genres of judicial expertise, including
where exactly where.

Certainly, the expert system of the Republic of Moldova is not the most ideal
and | do not think there would be a perfect system, but the small violations make
him more perfectionist. However, a point considered by us is the involvement of an
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ad-hoc [5; 6] competent person who has knowledge in the specialization requested
as a judicial expert. This norm in a situation offers the possibility to carry out judicial
expertise if there are no necessary experts or in cases where another expert cannot
be requested for reasons. In another situation, the benefit of these provisions is
reflected in respecting the contradictory principle and equality of weapons. The
weak part of the mentioned provision is that any person trained in the achievement
of one or another judicial expert cannot have research skills aimed at elucidating the
problems that could be used in probation. Moreover, this person is not aware of the
legislation in the field of judicial expertise, and we believe these skills are as
important as professional skills.

The European Court for Human Rights has reiterated its recommendations
that the contradictory principle is an important one in the criminal process, and the
parties have the right to come up with the recommendation for a person to carry out
investigations. Only these people need to be involved as specialists and not as
judicial experts as established in national law.

The development of the branch of judicial expertise in the Republic of
Moldova is a progressive one, this is largely due to external partners, but obviously
every year more and more financial sources are allocated to each public institution
of judicial expertise. Currently, the system of public institutions of judicial expertise
Is optimized to the maximum, although several opinions were voted on the
optimization in a single institution of judicial expertise. This conception was not
approved by the simple consideration that whoever wants to dispose of the judicial
expertise should have the possibility to choose any existing institution.

Recently, an adequate forensic expertise infrastructure has been developed, in
accordance with international quality standards, with a professional capacity of
forensic experts, involving more transparent and efficient institutional processes in
the research process with ISO requirements. We would like to mention that there is
currently intensive work on the implementation of the digitization process in the
context of e-file.

Currently, the National Center for Judicial Expertise is the institution that
implements the state policy in the field of judicial expertise. In collaboration with
other forensic expertise institutions, various problems have been identified that
negatively influence the progress of expertise as a distinct field of the justice sector,
the competitive development of forensic expertise entities, as well as the increase of
quality standards.

A considerable effort is put into the elucidation of these negative aspects by
the entities of judicial expertise, by amplifying both national and international
partnerships on various dimensions. It should be noted that judicial experts regularly
participate in various scientific forums, which is a sufficiently effective exchange of
experience from both a scientific and a practical point of view.

The initial and ongoing training of judicial experts at the national level is
carried out only in two specialized institutions, the Academy "Stefan cel Mare" of
the MAI and the State University of Medicine and Pharmacy "N. Testemitanu".
"Stefan cel Mare" Academy of the MAI is the only institution in the Republic of
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Moldova where future forensic experts are trained. This training takes place within
the specialization, where the studies last two years with a volume of 240 hours. State
University of Medicine and Pharmacy "N. Testemitanu" trains judicial experts in the
field of legal medicine.

A current problem is the initial training of forensic experts from other fields,
as this training only takes place individually in forensic institutions. This option is
wrong and ineffective for admission to the legal expert profession. The initial
training of future judicial experts must be done only within educational institutions
such as the "Stefan cel Mare" Academy of the MAI, being an institution accredited
at national and international levels. This training will facilitate and provide the
appropriate scientific support necessary to subsequently ensure quality forensic
expertise.

Regarding the development of new types of expertise in 2019, DNA research
was implemented. These investigations have been most needed lately. In addition to
this important area, other areas such as the implementation of automatic
identification systems AFIS and POISK have been developed. The latter, as well as
the implementation of other technical means, have essentially strengthened research
in the field of judicial expertise.

In conclusion, we can emphasize that a strong point is the integration of a
quality management system, without which it was not possible to obtain the
accreditation of the examination procedures. All these activities represent an
important measure conferring trust and impartiality, and aligning laboratories to
international standards. These options have led to an increase in the credibility of
the scientific potential of the expertise carried out, at the level of national courts, as
well as the recognition of judicial expertise in European and international courts.
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AKICHUM 3AKOH - AKICHUM NPABOIIOPSOK

[IpaBomnopsiok — e KIHIEBHUM pe3ysibTaT peaiizallii, B TOMY YHUCI1, 3aKOHY
PO KpUMIHAIbHY BIAMNOBINAIBHICTh. 3a0€3MEUUTH SKICHUWA MPaBOMOPSAOK
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MOXJIMBO TUIBKU 3a JIOMIOMOTOI0 SIKICHMX 3aC00iB, B TOMY YHCIIi, SKICHOTO 3aKOHY
IpO KpPUMIHAIBHY BIANOBIJANBHICTh. SKICTh 3aKOHY TMpO KPUMIHAJIBHY
BIIMOBINAJIBHICTh JOCSTAETHCSA, B TOMY YHCII, HUISXOM YJOCKOHAJEHHS OKpPEeMOi
HOPMH. ¥YJOCKOHAJEHHS OKPEMOI HOPMH JOCSTA€THCS, B TOMY YHCII1, IUISIXOM
BUIIPABJICHHS MOMWJIOK Y BIANOBIAHOMY CKJIaJll KPUMIHAJIBHOTO MPABOMOPYIICHHS.
[Iporiec BUSIBJICHHS MOMMWJIOK BKJIOYAa€ B ceOe Tak 3BaHy JIarHOCTHKY CKJIaTy
KPUMIHAJIBHOTO TpaBomnopyuieHHs. Ilpu 1bomy, MIarHOCTHI MHiAJATAIOTh
00’€KTHBHI Ta Cy0’ €KTHUBHI O3HAKH LILOT'O MPABOMOPYLIECHHS.

Jlo uncna 00’€KTUBHUX O3HAK CKJIaAy KPUMIHAJIBHOTO MPABOMOPYIICHHS
BIJTHOCATHCS OTO 30BHIIIHI 03HAKU, TOOTO TaKi, 110 MiAAal0ThCs 0e3MmocepeIHhOMY
CIPHHHSTTIO, BIAYYTTIO, BUMIPIOBAaHHIO TOIIO. TakMMHU € TpeaMeT Ta 00’ €KT
PaBOMOPYIIEHHS, a TaKOXX MOro 00’€KTHMBHA CTOpPOHAa. Y CBOIO 4Uepry BCl BOHU
XapaKTEePU3YIOTHCA HU3KOIO BIIHOCHO CAMOCTIMHUX O3HAK. 3a3HAUYECHE CTOCYEThCS 1
KPUMIHAJIBHOTO MpaBonopyueHHs, nepeadbayeHoro crarrero 204 KK Ykpainu.

Posrnsmaroun mpeaMeT 1bOro 3J0YMHY HarajgaeMo, 10 Y Ha3Bl BKa3aHO1
CTaTTl WIEThCS MPO MIAAKIIM3HI TOBApH, a B TEKCTI MPEIMETOM 3JI0YMHY HA3BaHO
HE3aKOHHO BUTOTOBJICH1 aJIKOTOJIbH1 HAIO1, TFOTIOHOB1 BUPOOU a00 1HIII MiIaKIIU3H1
TOBapu. 3a3HAUYCHE CIIOHYKA€ TEOPETHKIB aApecyBaTH CIITY0-CYJOBINA MpPaKTHUIlL
HACTYIHI BU3HAYEHHS MPEIMETA I[LOTO 3JI0YUHY: «...TOBAPH, JI0 I[IHU SAKUX 3T1THO 3
YUHHUM 3aKOHOJIaBCTBOM BKIJTFOUAETHCS akIU3HUM 301p» [1, ¢. 254]; «... HE3aKOHHO
BUTOTORJICHI: a) AJIKOTOJIbH1 Ha1oi; 0) TFOTIOHOB1 BpOOU; B) 1HIII MiJaKIIM3H1 TOBAPH.
[TimakuM3HUMU TOBapaMy BU3HAIOTHCS TOBAPH, Y IIHY SIKUX BKIIFOYA€THCS aKITU3HUN
noaatok (1o 1 ciuns 2011 p. — akiu3HUM 301p)» [2, ¢. 269]; «... MigaKIIU3H1 TOBApH»
[3, c. 466]

BBakaemo, 1m0 10 ILIHM HE3aKOHHO BUTOTOBJIEHOTO TOBapy OO0’ €KTUBHO
HEMOXJIMBO BKJIIOUNTH niepeadadennii [TogaTkoBuM KojieKcoM YKpaiHu aKIM3HUM
nonatok. Came yepe3 1€ 3TOBMUCHUK 1 BJIA€THCS IO HE3aKOHHOTO BUTOTOBJICHHS
NIEBHUX TOBAPiB, YCBIIOMIIIOIOYH, III0 BOHH HE OMIOJIATKOBYIOTHCSI, TOMY CILJIA4yBaTH
70 JEp>KaBHOTO OIO/PKETY HIYOrO0 HE JOBeneThcs. BkazaHe W 3yMOBWIO TIOSIBY
CYMHIBIB IIIOJI0 TPAaBHUJIBHOCTI 3aKOHOJIABYOT'O BH3HAUCHHS TMpeIMeTa I[bOTO
3nmounHy. [IpydoMy MOXIMBICTH MIAAKIKU3HOTO TOBAPY BHUCTYIUTH MPEAMETOM
3JI0YMHY ,,0JJ0KYETHCS” HE TUM, IO HOT0 3aMIHHUKH HE BiATIOBIAAIOTH JEPKaBHUM
CTaHJapTaM, a JACIIO IHITUMH, OLIBII CYyTTEBUMHU O0OCTaBUHAMU. Ha miaTBepIKeHHS
II€T TIMOTE3U JOIUIBHO X04a 0 y 3arajbHUX pHUCaX BU3HAYUTHU MOHATTSA Ta O3HAKU
migakiu3aoro topapy. Cmin sramatu, mo me Jlekperom KaGinery MinicTpiB
VYkpainn Big 26 rpymas 1992 p. Ne 18-92 ,Tlpo akmusuuii 36ip” (4. 1 ct. 1)
MiJAKIU3HUMU ~ BU3HABAINCH  BH3HAYECHI 3aKOHOM TOBAapH, N0 IIHU SIKUX
BKIIFOYA€ThCS akmu3Hui 30ip [4]. OTke, 03HaKaMu IIUX TOBAapiB y TOW yac Oymnu
HACTYIHI: a) Taki TOBapW HAOYBAarOTh CTaTyCy MINAKIM3HHUX JIAIIE HA MiJCTaBi
3aKOHIB YKpainu; 0) 1m0 X I[iHM BKIIOYAETHCS aKIM3HUK 30ip. 3a HUHI YMHHUM
MOJAATKOBUM 3aKOHOJIaBCTBOM (DOPMYJIIOBAHHSI BKa3aHUX O3HAK MOTPEOYye 3MIH.
[lepimra 3 HUX Ma€ BUTIIAIATH HACTYITHUM YWHOM: TaKi TOBapy HAOyBaIOTh CTATyCy
MIJaKIU3HUX Jdiie Ha miactaBi cr. 215 TlogaTtkoBoro koaekcy Ykpainu. Illomo
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JPYroi 03HaKW LbOTO MpEeAMETA CIIIJI MaTH Ha yBa3l, 0 3aMICTh aKLU3HOIO 300py
B YKpaiHi 3alpOBaJPKEHO aKIU3HUI MOJATOK.

[IpomoBkyroun pO3MIIS O3HAK BKA3aHOTO TMPEAMETa, 3ayBaXXHMMO, IO
TOJIOBHOIO, CYTHICHOIO O3HAKOIO MiJAaKIIM3HOTO TOBAPY €, Ha HAIIy TYMKY, Ipyra 3
Ha3BaHUX BHIIEC HOTO O3HAK, a caM€ — BKIFIOUCHICTh AaKIM3HOTO MOJATKY N0 I[iHU
BOTO TOBapy. Y 3B’S3Ky 3 IIMM II€ pa3 HAroJOCHMO, IO O I[iHM HE3aKOHHO
BUTOTOBJICHUX TOBapiB KOJIHI MOJATKU HEe BKIOYaroThcs. Came uepes 1ie Taki
TOBapH 1 HE MOKYTh BU3HABATHUCH ITiTAKITU3HUMH.

TakuM 4YMHOM, MOAIOHO TOMY, SK Yy CKJIaal «(aJblIMBOMOHETHUIITBA»
(ct. 199 KK VYkpainu) npeiMeToM BUCTYINAIOTh HE CIIPaBX HI IPOIIL, a Miapo0iIeH,
y CKJIajl 3104uHy, nepeadadenoro cr. 204 KK Ykpainu npeameToM € He CripaBkH1
miJakIM3H1 ToBapHu, a ix aHajgoru. Came Mpo aHAJIOTH MiAAKIIM3HUX TOBApiB 1 Mae
HTHCS B 3aKOHOJIaBYOMY OTIHCI CKJIaay IIbOTO 3JI0UHHY.

OTke, BIACYTHICTH YITKOTO BHW3HAYCHHS TMPEIMETY TPAaBOMOPYIICHHS,
nependadyeHoro ct. 204 KK Ykpainu, npu3BoAUTh 1 10 pi3HKX IPAaBOBUX BUCHOBKIB
3 0OKYy HaWBUIIUX CY/IOBUX IHCTAHIIIH.

Tak, y mocranoBi CyoBoi majlaTu y KpHUMIHJIBHHX CIpaBax BepXxoBHOTO
Cyny VYxkpainu Binm 5 BepecHs 2013 p. y cmpasi Ne 5-15x13 chopmynboBano
PaBOBUM BUCHOBOK TPO T€, IO BiANMOBinaibHICTE 3a cT. 204 KK Hactae numie y
pasi, AKIIO BUHHA 0co0a BUMHSIE MEBHI JIii 11010 OHOTO 3 BUJIIB MPOAYKIIIi, sika 3a
CBOIMHU XapaKTepUCTUKAMHU IIANAJa€e TiJ 3aKOHOJABYE BU3HAUYECHHS TMOHSITTS
«igaKIu3HAKl ToBap» [5].

[HmM# BHCHOBOK HAaBEIEHO Yy MOCTAaHOB1 Kouerii cynaiB [pyroi cymoBoi
najgatu KacamiitHoro xkpuMiHaJibHOTO cyny y ckiani Bepxosunoro Cyny Bin 14
mucronana 2018 p. y copasi Ne 750/3335/16-k. 3okpema, mpeaMeToM 3J0YHHY,
nependayeHoro ct. 204 KK VYkpainu, MOXyTh OyTH «aJKOTOJIbHI HAmoi, sKi
BUTOTOBJICHI HE3aKOHHO 3 TIOPYIICHHSM TEXHOJIOTii YW 3 HEMpaBOMIPHUM
BUKOPHUCTAHHSAM 3HAaKa JIJI1 TOBAPIB 1 MOCIYT, YA KOMIIOBaHHS (HOPMHU, YIIAKOBKH,
30BHIITHEOTO O(GOPMIICHHS, a TaK CaMO NPSIMHUM BIIITBOPEHHSM TOBApy IHIIOTO
HIiMPUEMIIS 3 CAMOBUILHUM BUKOPHCTAaHHSAM HOTro iMeHi...» [6].

CrozniBaeMocCh, 10 €IHICTH MPaKTUKK Oyzae moHoBieHa Bemmkoro [lamaToro
BepxoBHoro cyny, sika yxBaior Bin 13 6epe3ns 2024 poky y cnpasi 336/3796/15-
K (mpoBamkeHHs Ne 13-10kc24) mpusHaumia po3TJisa MHUTAHHS BIACTYITY Bif
BUCHOBKY TIPO 3aCTOCYBaHHS HOPMH TIpaBa Yy TOMIOHUX MPaBOBIIHOCHHAX,
BUKJIQJICHOTO B paHille yxBajieHoMy pimeHHi Bepxosaoro Cyny Ykpainu [7].

Cnucok sukopucmanux oxcepen ma aimepamypu:
1. KBamidikamist 3m04nHIB, MIACTIAHUX OpPraHaM BHYTPINIHIX CHpaB
HaB4. 1oci0. ; 3a 3ar. pexn. B. B. KoBamenka ; 3a mayk. pea. O. M. [Ixyxu Ta
A. B. CaBuenka. KuiB : Atika, 2011. 648 c.
2. Kpuminansuuii kogexe Ykpainu : HaykoBo-npakTHUHUN KOMEHTAp ; 3a
3ar. pen. O. M. [Ixyxi, A. B. CaBuenka, B. B. Uepnes. Kui : Opinkom InaTtep,
2015. 1064 c.
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3. HaykoBo-nipaktnynuii komeHtap KpuminaneHoro Kopekcy Ykpainu /
I.C. Azapos, B.K. I'pumyk, A.B. CaBuenko Ta iH. ; 3a 3ar. pea. O. M. JIxyxi,
A. B. CaBuenka, B. B. Uepnes. KuiB : FOpinkom [aTep, 2016. 1064 c.

4, IIpo aknu3umii 30ip : Jexper KaOinery MinicTpiB YKpaiHu Bifg
26.12.1992 No 18-92. Bioomocmi Bepxosnoi Paou Yxpainu. 1993. Ne 10. C. 82.

5. URL.: https://reyestr.court.gov.ua/Review/33609025

6. URL.: https://reyestr.court.gov.ua/Review/78297703

7. URL.: https://reyestr.court.gov.ua/Review/117687067
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KaHJIUJAT IOPUAUYHUX HAYK, TOUEHT
JOLIEHT KadeapHu KpUMIHAJIBHOTO MpaBa Ta
IPaBOOXOPOHHOT AISITLHOCTI

3anopi3bKOro HaI[lOHAJILHOTO YHIBEPCUTETY

ORCID ID: 0000-0001-8916-5343

BHYTPIIIHSA BE3NEKA NIIPO3AIJIIB MBC YKPATHH
SIK ®PAKTOP CTABLJIbHOI JISIJIBHOCTI
IMPABOOXOPOHHOI CUCTEMH

Bbyzap sika cuctema MOXKe po3paxoByBaTH Ha CcTaOUIbHE (PYHKI[IOHYBaHHS Ta
CTaJIMi PO3BUTOK TUIBKH B pa3i AKICHOTO 3a0€3MEeUeHHsI CBOET 3araibHOT 0€3MeKH Ta
Oe3IeKr CBOIX CKJIaJoBUX YMHHMKIB. Jlitoui npamniBuuku cuctemu MBC Ykpainu B
Cy4acHUH Mepioji BOEHHOTO CTaHy BUMYIIEH! MPUAUISTH MUTAaHHSAM BHYTPIIIHBOT
Oesnekn ocoOnuBY yBary. besnocepenHbo mepermMaroTbes IIi€l0 3aJauero Ta
3MIMCHIOTh 11 cnenudiuai GyHKii migpo3ainu JlemapraMeHTy BHYTPIIIHBOT
Oe3IeKH.

HenaprameHT BHYTpilHBOI Oe3nexkn HamionansHol momimii Ykpainu €
MDKPETIOHATPHUM TEPUTOPIAIBHUM OpPraHoM y CKJIaJi KPUMIHAJIBHOI MOl
HamionanpHoi momimii Ykpainu, SKuW 3JIMCHIOE CBOIO iSUIBHICTH Y HaINpsMI
JOTpUMaHHS BHYTPIlTHBO1 Oe3neku y HarionanpHi momimii Yxpainu. Jlorpumanns
BHYTpIHBOI Oe3neku B AisuTbHOCTI opraHiB HamionanpHOi modmimii Ykpainu
peanizyeThesl MIITXOM BHYTPIIIHBOTO KOHTPOJTIO Ta 3a0€3MeUeHHs BJIaCHOT O€3MeKu
OpraHiB MOJIIii 1 MoisTae y 3/iHCHEHH] KOMILIEKCY MPAaBOBUX, OPraHi3allifHuX Ta
MPAKTUIHUX 3aX0/11B, CIIPSIMOBAHUX HA BUSABIICHHS, 3aM00ITaHHS, TONIEPEI>KEHHS Ta
MpUNUHEHHS (DAKTIB MOPYIIECHHS MOMIIEHCHKAMHU, JEPKaBHUMH CITYKOOBISIMU Ta
iHmMUMH TIpariBHuKaMu  HarionaneHOi mouminii YKpaiHM BHMOT 3aKOHOJJIABCTBa
VYkpainn mnpu BUKOHAaHHI CIyKOOBHUX OOOB’s3KiB, (DaKTiB MPOTHIPABHOTO
MEePENIKOKAHHS CIIY)KOOBUM 0co0aM IOJIIii y BUKOHAHHI TOKJIaJACHUX Ha HUX
3aB/IaHb T4 TOBHOBA)XCHB, & TAKOXK BHUSBICHHS Ta YCYHEHHS 1HIIMX YHHHHKIB, K1
HEraTMBHO BIUIMBAIOTh HA AISUTHICTD TOJimii [1].

Oco0nMBICTh Cy4acHOTO NEpioAy ASUIBHOCTI Mipo3autiB HamioHanbHOI
MOJTIIIT MOJIArae, Ha HAll MOIJISA, B 00OB’SI3KOBOMY JOTPUMaHHI BUCOKOTO PIBHS
JTUCITUTUTIHY, €HOCTI Ta MATPIOTUYHOTO CTABJICHHS /0 BUKOHAHHS CBOIX 3aBJaHb.
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[lpu 1pOMY, aKTyaldbHHM 3aJUIIAE€THCS MUTAHHA KaIpOBOTO 3a0€3MEUYeHHS Ta
30epekeHHsT 0CO00BOTO CKiany. 3ale3neyeHHs (Pi3uuHOi OE3MEeKH KOXKHOIO
IpaliBHUKA iX OJIU3BKUX POJUYIB Ta OXOPOHH MailHa, € OJTHUM 3 FOJIOBHUX 3aBJaHb
miapo3AutiB [lenapramMenTy BHYTpiliHbo1 Oe3mneku (nani — [IBB).

BaxxnuBuM = TakoX 3ajUIIA€TbCS  IMUDKEBUH  (akTop B JISUIBHOCTI
MIPAaBOOXOPOHHUX OpPraHiB, BCTAHOBJIEHHS BIMOBITHOIO PIBHIO JOBIPU HACEIICHHS
1o cuiBpoOitTHukiB MBC Vkpainu. 3 nieto metoro npaiiBauku [IBb Maiots mpaBo
3MIACHIOBATH KOOPAMHAIII0O Ta MPOBOJMUTU 3aXOJIM IOAO HOPOTUAIL (akTam
MOIIUPEHHS 3aBIIOMO HENpPaBAMBUX B1IOMOCTEH, SIKI AUCKPEAUTYIOTb OKPEMHUX
0CaIoBUX 0Ci0, a TaKoX BClo cucteMy HattionansHo1 nodinii Ykpainu.

Kpim Ttoro, migpo3aimu JIBb 3miiicHIOIOTH 3amoOiraHHs, BHUSBJICHHS,
MOTIEPE/DKCHHS 1 TPUIUHEHHS KPUMIHAIBHUX, KOPYMNI[IHHUX Ta TOB'SI3aHHX 3
KOPYMII€I0 TPaBOMOPYIIEHb, IO TOTYIOThCS a00 BUYMHEHI MONIIEHCHKUMU,
Jep>KaBHUMHU CITY>KOOBLSIMH Ta IHIIMMU MPaIiBHUKAMU TOJILII.

VY nepioa 31iCHEHHS CBOi MOBHOBaXkeHb MpalliBHUKK [IBb kopuctytotscs
3HAYHUM TIEPEITIIKOM TOBHOB&)XEHb. TakK, BOHHM MarOTh TIPAaBO IEPEBIPATH
JOTPUMaHHS 3aKOHHOCTI Ta BHMOT aHTHKOPYIIIIHHOTO 3aKOHOJABCTBa Y KpaiHW,
IPOBOAUTH MEPEBIPKU 32 (PaKTaMU CKOEHHS MpalliBHUKAMU TMOMIIIT KOPYMIIHHUX
a0 TOB’sI3aHUX 3 KOPYIIEI TPaBOMOpPYIICHb. 3a BKa3aHMMH (akTamu
npaBoropymieHs mpaniBHukd JIBb MaroTeh mnpaBo ckiamatd  aaMiHiCTpaTUBHI
OPOTOKOJIM Ta 3aCTOCOBYBATH Tiepen0adyeHl 3aKOHOM 3axoAu 3a0e3ledeHHs
IPOBAJKEHHSI.

OcoOMMBYUM MUTAHHSM € BCTAHOBJICHHS aBTOPUTETY, MOBArv Ta JOBIPHU 0
pe3yabTaTiB aisibHOCTI migpo3autiB JIBb sk cepen rpomaackkocTi Tak 1 cepen
nirounx npaniBaukiB MBC. ¥V 3B’sa3ky 3 uuM BinOip kaapiB g0 migpo3ainis JIBb
NOBUHEH Oy/lyBaTHCs Ha BUCOKMX BUMOTAaX JI0 MOPAJIbHUX SAKOCTEH KaHIUIATIB Ta
HAsIBHOCT1 BUCOKOT'O PiBHA MpodecioHATI3MY.

[Tpanisauku JIBb Takox 3000B’s3aHi 3amo06iraTu MpUUHITTIO HAa CIIYXO0Yy B
HamionaneHy mnomimito Ykpainu ocib, ki HE BIAMOBIAAIOTH BCTAHOBICHUM JI0
KaHIMATIB Ha CIYyKO0y B TOJIIIIT BUMOTaM Ta Ha SIKUX MOIIMPIOIOTHCS 0OMEKEHHS,
MOB’si3aH1 31 CiIy)0010 B modimii. BoHn MaroTh mpaBo BIUIMBATH Ha pPe3yJbTaTH
KOHKYPCHOTO BIZOOpY Ha TOCaaW TMOJIIEHChKUX, aTecTallii IMOIieHChKUX,
HAJaBaTH KepiBHUKAM TONIlii HasBHY I1H(OpMAII0 Ta PEKOMEHAAIIl 00
KaJIpOBUX NpU3HAYEHb HA KEPIBHI MOocaau, mepemMinleHHs B cucremi HamionansHOT
MOJIIIIT, @ TaKOXX NPHUCBOEHHS YEProBHX CIICHIaJbHUX 3BaHb MOJIIEHCHKUM Y
MOPSJIKY 3a0XOUCHHS.

[Tiquac 3aiiicHenHs1 cBoei mpodeciitHoi aismbHOCTI Tiapo3aiu JIBb matoTs
MpaBO 3aCTOCOBYBaTH OMNEPATUBHO-PO3IIYKOBI, OMNEPATUBHO-TEXHIYHI 3aXOJIH,
OTepaTUBHI OOJIKM Ta BUKOPHCTOBYBATH JOMOMOTY Ha JOOPOBUIBHIN OCHOBI
TpOMaJIsiH, B TOMY YHCII1 SKi CHIBIPAIIOIOTh HAa KOH(iMeHIilHI ocHOBI. [lim gac
CBO€1 CITy>K00BO1 A1sIbHOCTI MiApo3auM IBb Takoxk M0oXyTh OyTH BUKOpPUCTaHI 1
JUIs pearmizallii 3arajJbHUX 3aBaaHb HalioHanpHOT mouiiii, 0coOMMBO miA 4ac mii
BOEHHOTO CTaHy. BUKOHAaHHS TMHUCHMOBUX JOPYYEHB CIIIUOTO, MPOKYpopa MO0
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3MIACHEHHS CIITYUX (PO3IIYKOBHX) Ta HEIJIACHUX CIIIYUX (PO3UIYKOBHUX) IIH Y
KpUMIHaJIbHOMY MPOBAKEHH] € TakoXk 3aBaaHHsAM /[Bb.

[IpauiBauku /IBb 3000B’s13aH1 TPOBOJUTH 3aX0[M OO0 MPOTHIT cripoOam
MPEJICTAaBHUKIB KPUMIHAJIBHOTO CEPEIOBUIIA, OPraHi30BaHUX KPUMIHAJIBHUX
dbopmyBaHb BIUIMBAaTH (B TOMY UHCII MUIAXOM MIAKYIY Ta IIaHTaxy) Ha
MOJIILIEUCHKUX, JEPKaBHUX CIIyKOOBIIIB 3 METOI0 OTpUMaHHA 1H(popMalii mpo
CITY>K0O0BY ISUIBHICTH OpraHiB MOJIiIilii, criocoOu Ta Metoau AisuibHOCTI MBC, mpo
00’€KTH ONEpPaTUBHOI PO3POOKH Ta OCIO, Kl CIIBIPAIIOIOTH 3 ONEPATUBHUMHU
MiIpOo3A1IaMU Ha KOH(IIEHI1HINA OCHOBI.

3po3ymiio, O B AisUIbHOCTI Niapo3autiB JIBb, sk 1 B AisuibHOCTI Oy1b SKOi
CUCTEMH, 3aBXIM € HeAoNiku Ta mpobinemu. [Ipum npomy BBakaemo, 11O TNPHU
AKICHOMY KOHTpoJii 3 60Ky kepiBHHIITBAa MBC VYkpainu 3a BUKOHAHHSIM 3aBJaHb,
AK1 CTOSTh nepes miapo3aiiamu JIBb, MOXKIIMBO OTpyUMaTH BIANOBIIHI pe3yabTaTh
Uit cTa0UIbHOIT NisIbHOCTI Beiel cuctemu MBC Ykpainu.

Cnucok sukopucmanux osxcepen ma jqimepamypu:

1. Tlomoxenus mpo JlemapTameHT BHYTpImHBOI Oe3nexku HarioHanbHOT
noJtimii  YkpaiHu 3aTBep/keHe HakazoM HarioHanpHOT mouimii YKpaiHu BiA
09.11.2015 Ne 83 (y penakiiii Haka3zy HanionansHoi nomnimii Ykpainu Big 31.07.2019
Ne765)

Hogikos O.B.

KaHIUIaT IOPUINIHUX HAYK,

CTapIINi HAYKOBUM CIIBPOOITHUK

BIJIZILTY KPUMIHOJIOTTYHHMX JOCITIKEHB
HaykoBo-10Cc1i1HOTO IHCTUTYTY BUBUCHHS
po0JieM 3JI0YNHHOCTI

iMeH1 akaneMika B.B. Cramuca

HamionanpHo1 akageMii mpaBOBUX HAyK YKpaiHU

ORCID 0000-0002-2047-1665

o0 POJII BUPOBHUKIB TPAHCIIOPTHUX 3ACOBIB Y
SAITIOBIT'AHHI TIPABOIIOPYIIEHHAM Y CO®EPI BE3IIEKU
JOPOXKHBOI'O PYXVY*

3a0e3nedeHHss O€3MeKH JTOPOKHBOTO PyXy € KPUTHYHUM BaKITHBUM
HAMpsIMOM JISTTBHOCTI HE TUIBKW JIEpXKaBW, ajie ¥ BUPOOHHUKIB TPAHCTIOPTHUX
3aco0iB. OcTaHHI BiIrparOTh KIOUYOBY POJIb y PO3POOIl CydacCHUX 1HHOBAI[IMHUX
TEXHOJIOTIA Oe3MeKku, SKi MICAs BIPOBAPKEHHS y KOHCTPYKIIIO Ta CHCTEMH
VOpPaBIIHHS ~TPAHCIOPTHHUX 3acO0IB  CTalOTh €(PEKTUBHUMH MEXaHIi3MaMu
3armo0iraHHs MPaBoOMOPYIIEHB y cepi 0e3MeKn JOPOKHBOTO PYXY.

* Tly6nikauist migrorosnena y mexax ukoHadus B HJII BIT3 imeni akax. B. B. Crammca HATIpH Vkpainu
¢dyHmamMeHTanbpHOI TeMu gociimkeHHs «CTpateris 3amobiraHHs MPpaBONOPYIIEHHSIM y cdepi TOpOKHBOTO pyXy Ta
eKCIDTyaTalii TpaHcropTy B YKpaiHi» (Homep nepkaBHOI peectpanii 0120U10561), mo ¢inaHcyeTbest 3a paxyHOK
JIep’)KaBHOTO OIO/DKETY.
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Yeci cuctemu ((hyHKkIii) 6e3neku TpaHcHoOpTHOTO 3aco0y (Safety Features), mo
pO3pO0JIAIOTh Ta BIPOBAIKYIOTh BUPOOHUKH, MOXKHA YMOBHO MOJUIWTH Ha JBI
rpynu: akmueni (OCHOBHI) Ta nacueui (nonatkoBi). CUCTEMU aKTUBHOI O€3MeKU —
1€ TEXHOJIOTIi, SIKl JOMOMAararoTh YHUKHYTH a00 3MEHIIUTU HACTIAKU JOPOXKHBO-
tpancnopTHuX mpuron (mami — JITII). Cuctemu akTuBHOT O€3MEKH 3MEHIIYIOTH
nmoBipuicTe JTII, momepemxaroun Bojisi a0o JOMOMarardu HOMy KepyBaTH
aBTomMoOuTeM [1]. CHiTBHUM JJI BCIX CHCTEM aKTHUBHOI1 OE3MEeKH € Te, 10 BOHHU
MOCTIMHO 3/A1MCHIOIOTh MOHITOPUHI BHYTPIIIHBOI'O Ta 30BHIIIHBOTO CEPEIOBUIIA
TPAHCIOPTHOTO 3ac00y Ha MpeaAMET MOTeHI[1iHOT HeOe3neku. 111 hyHKiil mpaltooTh
«0e3lyMHO» Y (DOHOBOMY pEeXKHMI, MEpPEeBIPSAIOYM IMIBUJKICTH OOEpTaHHS IIUH,
pO3TalTyBaHHs TPAHCTIOPTHOTO 3ac00y B HOTO cMy3i ab0 TOJIOKEHHS Tieaaneit rasy
Ta rajibma OJHa BIJHOCHO ofHOI Tomio. Konu BusiBisieThcs mpoOiema, QyHKIIi
aKTUBHOI O€3MEeKH J1I0Th aBTOHOMHO, 100 O€3MeYyHO BUIPABUTH CUTYyaIlito [2].
SIKI10 3ITKHEHHSI HEMHUHYYE, TO CUCTEMa aKTUBHOI OC3IEeKH 3/1aTHA 3MEHIIIMTH HOTO
BIUIMB. Hampukiaja, 3HWKEHHS IIBHAKOCTI TPAHCIOPTHOTO 3aco0y Ha KuTbKa
KIJIOMETPIB /10 3ITKHCHHSI MOXKE BpATYBaTH KUTTS [3].

Jlo mepmioi  «XBWJII»  CHUCTEM  aKTMBHOI  O€3MEKH  BIJHOCSTHCA:
aHTHOJI0KyBajbHa ranpMiBHa cuctema (Anti-lock Braking System) ta enexrponuuii
koHTposb critikocti (Electronic Stability Control). L{i cucremMu Bxe IIHPOKO
BUKOPUCTOBYIOTBCS B CYYaCHHX JIETKOBUX 1 KOMEPIIIHHUX aBTOMOOIIAX.
[Tpubnuzno 80-90% aBTOoMOOUTIB Ha jJoporax €BpONM OCHAIIEHI TaKUMH
TexHosorismu [3].

Jlo npyroi «XBWJI» CHUCTEM aKTHUBHOI O€3MeKH HalekaTb: aBTOHOMHE
ekctpene ramepmyBaHHs — (Autonomous  Emergency  Braking), cucrema
nornepeKeHHss nmpo Buizx 31 cmyru pyxy (Lane Departure Warning), cucrema
MoHniTopunry ciuinux 30H (Blind Spot Monitoring), agantuBai dapu (Adaptive
Headlights), cucrema momepemkenns mpo sobose 3irkaenns (Forward Collision
Warning), cucrema posmizHaBaHHs 3HaKiB mBHAKOCTI (Speed Sign Recognition),
ajantuBHaA cructema Kpyiz-koutpomo (Adaptive Cruise Control System), kamepu
3aguporo xoay (Backup Camera), cucrema KOHTpOMO THCKY B muHax (Tire-
pressure Monitoring System), martumku mnapkysanHs (Parking sensor), cucrtema
MoHiTOpHHTY yBaru Bojis (Driver Attention Monitor), ciucrema HiYHOTO OaveHHs
(Thermal Image Camera au Night Vision System), cuctema mornepemKkeHHs PO
oe3neunuii Buxin (Safe Exit Warnings), npoekuiiiauii nucruteii (Head-Up Display),
cucreMa iHpOpMyBaHHS Tpo oOMexkeHHs mBuakocTi (Speed Limit Information),
iHTeNnekTyasibHa cucreMa mintpumku mBuakocti (Intelligent Speed Assistance),
cucrema gornomoru yrpumanHs Ha migiiomi (Hill Hold Assist), cucrema exctpenoro
ranmemyBanHs (Emergency Brake Assist) ta inmi. Ciig BigMITHUTH, IO JEsAKi 3
BUIE3a3HAYCHUX CHCTEM BXXE CTald OOOB’SI3KOBHM €IIEMEHTOM BCiX HOBHUX
aBToMOO1TiB. 30KkpeMa, 3 1 TpaBHs 2018 p. Takuii mpuCcTpii Oe3MeKku K Kamepa
33JJHROT0 XOJY € CTaHJapTOM ]IS BCix aBTOMOOLTIB, BuroToBiieHnx B CIIA [4].
Kpim Toro, 3a BIICYTHOCTI Yy «3aBOJCBHKIN» Bepcli aBTOMOOUISI TaKUX CHCTEM
BOJIOJIUICIIL MOYE THTErPYBATH iX CAMOCTIHHO Yy CEpBICHUX LIEHTPAX 3a JOJIATKOBY
miary.
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SIKu10 cucTeMu aKTUBHOI O€3MeKr aBTOMOOLIS MpU3HAYEH], B IIEPILY YEpry,
st yaukHeHHst J{TII, To cuctemu macuBHOI O€3MeKu CiyXaTh AJIS 3MEHUICHHS
HACJHIIKIB 3ITKHEHHS Ta CWUJM YyAapy, W00 3aXMCTUTU BOJIA Ta MNAaCaXHUpIB W
MIHIMI3yBaTH yIIKOJDKeHHs [5], a y neskux BUmankax mpoiHGopMyBaTH €KCTpeHi
cay06u mpo iHIuAeHT. OTXe, CHUCTEeMHU MMAacCUBHOI O€3MeKM B aBTOMOOLIAX
aKTUBYIOTBCS a00 CIpalbOBYIOTh, KOJHM BiAOYyBa€Thcsl Oyib-sika aBapis [6].
3a3BrUYail BOHU € YaCTUHOIO KOHCTPYKLIi aBTOMOOLIS 1 4aCTO € OCTAaHHBOIO JIHIEIO
3aXHCTY BiJl CEpHO3HUX TpaBM i cMmepTi [7].

Jlo cucteM macuBHOI O€3NeKW HalexaTh: Moayiiku Oesmeku (Airbags),
pemeni 0e3neku (Seatbelts) ta cucrema HaragyBanHs mpo peMinb Oe3neku (Seatbelt
Reminders), migromxisuuku (Head Restraint), 6oxosi Oanku (Side Beams),
BucokoMminue ckio (High Strength and Shatterproof Glass), 3ouu 3mMuHanHsS ab0
nedopmarii (Crumple zones), cranaapTH30BaHI TOYKU KPIMJICHHS JUTSYOTO Kpiciia
(Standardized Child Seat Fixation Points), cuctema aBTOMaTHYHOTO CITOBIII[CHHS
npo aBapii (Automatic Crash Notifications) tomro. Ha cboroiHi OibIIiCTh 13 CHCTEM
MaCWBHOI Oe3Mekn € 000B’I3KOBUM €JIEMEHTOM CyYaCHUX TPAHCIIOPTHHUX 3ac0O0iB i
BIZITIOBITHOIO 3aKOHO/IaBYOK0 BUMOT'OFO /IO KOHCTPYKIIil Ta CUCTEM YIPaBIIiHHS.

CucrtemMn axkTHUBHOI Ta MacuWBHOI Oe3MeKkH, 3a pe3yabTaTaMH O0aratbox
JOCII)KeHb, JOBEIM CBOIO €(EeKTUBHICTh Yy cdepl 3a0e3neueHHs Oe3neku
JIOPOXKHBOTO PyXy. 30KpeMa, 3TiIHO 3 JochikeHHAM CTpaxoBOTO IHCTHTYTY
nopoxHBOi Oe3neku, yvacrota JATII nmms TpaHcmopTHUX 3aco0iB i3 CHCTEMOIO
MOHITOPUHTY ciinux 30H Oyna Ha 14% HWXKUYOIO, HDK JUIsl TUX K€ Mojenei 0e3
obnamnanus [8]. IHime mocmipkeHHs MoKa3ao, 1o TexHojoris ABS moke 3HU3UTH
gacrory JITII no 25% [9]. Kpim Toro, sikOu Bci aBToM00111 Manu cuctemu EBA Ta
ESC, kinbkicTh aBapiil 13 cepiio3HMMH TpaBMaMu 3MeHIImiIacs 0 Ha 47,2% Tta Ha
69,5% 13 cmepTenbHuME TpaBMamu [10].

MacoBe Ta KOMIUIEKCHE BIPOBAKCHHS BHUPOOHMKAMU TPAHCIIOPTHHUX
3ac00iB CHCTEM aKTHBHOI Ta MAacCHUBHOI OE3MEKHU B CBOIO MPOIYKIIIO € BaKIUBUM
(hakTOpOM 3MEHIIIEHHs KUTBKOCTI MPaBOMOPYIICHh HAa TPAHCHIOPTI, iX TSKKOCTI, a
TaKOXX PIBHS aBapitHOCTI Ta CMEPTHOCTI Ha jJoporax B Iijomy. BomHouac mi
CUCTEMHU HE 3aMIHIOIOTh BOJis, aJpKe caMi BiH y OUIBIIOCTI BUMAIKIB HeEce
BIJIMOBIJANTBHICTS 32 0€3MeKy AOPOKHBOTO pyXy. CHCTEMU aKTHBHOI Ta MAaCHUBHOT
Oe3MeKku BiIIrparoTh Juiie AomoMiXKHI QYHKIIT (1HGOPMYIOTh BOMIS MPO 3arpo3H,
MIATPUMYIOTh CTA0UIBHICTh PyXy Ta TaldbMyBaHHS, OJOKYIOTh CHIIY yAapy NpH
3ITKHEHHI TPAHCIOPTHUX 3acOo0IB TOIO), IO TPH BiAMNOBIIaJIbHOMY BOMIIHHI
MAaKCHMaJbHO 3MeHIYy€e pu3uku Hactanuda J(TIL

Ha octanok, ciin Takok 3a3HaYUTH, 10 HA CHOTOAHI AKTyaJIbHUM 3aBJIaHHIM
JUTSE. BUPOOHUKIB TPAHCIIOPTHUX 3aCO0IB € HE TUTBKH pO3poOKa HOBUX CHCTEM
aKTUBHOI Ta MAcUBHOI O€3MEKH, aje ¥ 3MEHIIEHHS BapTOCTI BXKE ICHYIOUYHUX
TEXHOJIOT1A. AJDKE JUIIEC BiTHOCHO BHCOKA BApTICTh OUTBIIOCTI CUCTEM aKTHBHOT
Oe3MeKn CTpUMY€E iX MacoBE BIPOBAIKEHHS B TpaHCHOPTHI 3acobu. Kpim Toro,
BUPOOHHMKAM HEOOXITHO TPOJOBXKUTH IPOBOJIUTH IOCTIIKEHHS €(GEeKTHBHOCTI
PO3pOOIECHUX CUCTEM OE3IIEKHU.
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RESPECTAREA DREPTULUI LA APARARE iN CAZUL
APLICARII CUNOSTINTELOR SPECIALE

Actualitatea temei de cercetare

Probatoriul penal reprezinta totalitatea actiunilor a organelor competente ale
statului in vederea stabilirii circumstantelor cauzei. Expertiza judiciara, in cadrul
probatoriului penal, reprezintd un procedeu probatoriu in cadrul caruia expertul
judiciar efectueaza cercetdri precum si formuleazd concluzii cu privire la anumite
circumstante, fapte, obiecte etc. Rezultatele acestei activitati sunt materializate de
expert judiciar intr-un raport de expertiza judiciara, care reprezinta un mijloc de
proba in cadrul procesului penal.

Obiectivele lucrarii

Obiective prezentului articol constau in examinarea prevederilor legale cu
privire la dispunerea expertizei judiciare care cuprind o serie de garantii care asigura
respectarea dreptului la aparare a banuitului, Invinuitului sau a inculpatului.

Metode si materiale aplicate

In prezenta lucrare au fost aplicate un sir de metode de cercetare, printre care:
metoda logica (bazata pe analiza inductiva si deductiva, interpretarea normelor
juridice care reglementeazd activitatea de expertizd judiciara etc.), metoda
comparativa, metoda sistemica (aplicabila in scopul cercetarii actelor juridice
nationale si internationale care contin reglementari cu privire la institutia expertizei
judiciare in cadrul procesului penal), metoda empirica (in procesul elaborarii lucrarii
de catre autor a fost examinata practica CtEDO, Curtii Constitutionale, Colegiului
Penal al CSJ precum si au fost consultate dosare penale).

Discutii

Prin ratificarea Conventie Europene pentru apararea drepturilor omului si a
libertatilor fundamentale, Republica Moldova si-a asumat o obligatie pozitiva de a
respecta drepturile si libertdtile fundamentale ale persoanelor care se afld in
jurisdictia sa.

Curtea Europeana a statuat in sensul ca responsabilitatea unui stat pe temeiul
Conventiel poate sd fie angajata pentru actele tuturor organelor, agentilor sau
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functionarilor sdi, cu motivarea cd, asa dupd cum se admite in general in dreptul
international, nu intereseazd rangul acestora, pentru cad actele persoanelor ce
actioneaza in cadrul functiilor lor oficiale sunt, in orice caz, imputabile statului
caruia ele apartin, in special obligatiile care incumba statelor pe temeiul Conventiei
pot sa fie incdlcate de persoane care exercitd functii oficiale ce le-au fost
incredintate [10].

Apararii formulata de un guvern in sensul independentei autoritatilor aflate la
originea mdsurii incriminate de un reclamant pe terenul Conventiei, Curtea i-a
raspuns prin a arata ca guvernele nationale raspund pe temeiul acestui instrument
international de protectie a drepturilor omului de actele autoritatilor lor pentru ca, in
orice cauza dedusa judecatii Curtii, in joc se afld raspunderea internationald a statului
contractant [8].

Reiesind din practica CtEDO, constatam faptul ca statul Republica Moldova
ca subiect a dreptului international public poartd raspundere pentru incalcarile
comise de cdtre reprezentantii organelor de urmarire penala, procuraturii precum si
a instantelor judecdtoresti in cazul incalcarii drepturilor si libertatilor fundamentale
ale partilor la proces.

Dreptul la aparare a banuitului, Tnvinuitului sau a inculpatului ca o parte
inerentd a dreptului persoanei la un proces echitabil reprezintd totalitatea
apararii intereselor lor. Atunci cand persoana nu are posibilitatea de a-si prezenta
probele si de a-si demonstra nevinovatia, ea nu poate utiliza toate mijloacele
procedurale necesare pentru apdrarea sa, asa cum garanteaza articolul 26 din
Constitutie [14].

Acuzatul trebuie sa aiba posibilitatea sa-si pregateasca apararea intr-un mod
adecvat si fara restrictii Tn prezentarea tuturor argumentelor relevante pentru aparare
in fata instantei de judecata si, astfel, sa aiba posibilitatea sa influenteze rezultatul
procedurilor [14].

Mai mult, articolul 6 § 1 din Conventie pretinde ca acuzarea sa-i dezvaluie
apararii toate probele materiale aflate in posesia sa, care pledeaza pentru sau
impotriva acuzatului. Totusi, dreptul la divulgarea probelor relevante nu este un
drept absolut. In orice procedurd penald pot exista interese concurente, cum ar fi
securitatea nationala sau necesitatea protejarii martorilor care risca represalii sau a
pastrarii in secret a metodelor politiei de investigare a infractiunilor, care trebuie
puse 1n balanta cu drepturile acuzatului.

Curtea Constitutionald noteaza cd o problema distincta in contextul asigurarii
dreptului la aparare al acuzatului tine de accesul acestuia la toate probele care au
legaturd cu dosarul pentru a-si realiza dreptul la aparare, insa in unele situatii statul
ar avea dreptul de a nu divulga unele elemente, garantand astfel respectarea altui
drept fundamental, e.g., dreptul la viata privata. Ponderea drepturilor concurente se
stabileste prin punerea lor in balantd de catre instantele de drept comun, in functie
de circumstantele fiecarui caz particular [13].

In jurisprudenta sa, Curtea Europeand a mentionat ci ingerinta in dreptul la
un proces echitabil poate lua nastere prin restrictionarea totald a accesului la
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informatii in cazul in care statul interzice cu buna-credintad accesul reclamantilor sau
neagd, n mod fals, existenta documentelor aflate in posesia sa, documente care le-
ar fi fost de folos in procesul de judecatd. In acest fel, le este negat dreptul la un
proces echitabil [13].

In acest context, Curtea subliniazia ci, in conformitate cu prevederile
articolului 54 din Constitutie, orice limitare legala a dreptului la aparare trebuie
justificata in mod convingator, prin urmarirea unui scop legitim. Ea trebuie sa fie
proportionald cu situatia care a determinat-o si sa nu poata atinge existenta dreptului
respectiv. Cu alte cuvinte, atunci cidnd se limiteazd un drept, trebuie asigurat un
echilibru corect intre acesta si scopul legitim urmarit.

La fel in cauza Bykov c. Rusiei Curtea Europeand a mentionat ca pentru a se
stabili dacd procedura in ansamblu a fost echitabild, este necesar sd se determine
daci a fost respectat dreptul la apirare. In special, trebuie verificat daca reclamantul
a avut posibilitatea de a contesta autenticitatea probelor si de a se opune folosirii
acestora. Totodatd, trebuie sa se ia in considerare calitatea probelor, inclusiv sa se
clarifice daca circumstantele in care au fost obtinute pun la indoiala credibilitatea
sau exactitatea lor [5].

Credibilitatea si exactitatea a raportului de expertiza judiciard poate fi obtinuta
doar in cazul respectarii tuturor garantiilor procesuale ale partilor la dispunerea
expertizei judiciare precum si la comunicarea rezultatelor acesteia. Ordonatorul
expertizei judiciare este obligat sa comunice partilor despre dispunerea expertizei
precum si sd comunice garantiile de care beneficiaza partile In cazul dispunerii
expertizei judiciare [1]. La fel si legiuitorul ofera dreptul banuitului de a fi informat
de catre organul de urmarire penala despre toate hotararile adoptate care se refera la
drepturile si interesele sale, precum §i sd primeasca, la solicitarea sa, copii de pe
aceste hotarari [3].

Articolul 144 a CPP prevede cd organul de urmarire penald ,,va indica in
ordonanta ... denumirea institutiei de expertiza judiciara sau, dupa caz, numele si
prenumele expertului caruia i se pune in sarcina efectuarea expertizei judiciare”.
Indicarea numelui expertului judiciara constituie cerinta esentiald pentru buna
infaptuire a justitiei penale, precum si increderea deplind pe care justitiabilii trebuie
sd o aiba in expertii judiciari. ,,Neincrederea in felul de a-si indeplini atributiile de
catre subiecti oficiali zdruncind autoritatea hotararilor penale si submineaza
prestigiul organelor judiciare al justitiei penale. De aceea, pentru situatiile in care
prezumtia de impartialitate si obiectivitate ar fi pusd la indoiala, legiuitorul a
prevazut remediile procesuale adecvate precum: incompatibilitatea, recuzarea si
abtinerea” [16].

Cu privire la neincrederea in procesul de indeplinire a atributiilor sale de catre
subiecti oficiali in procesul penal s-a expus si CtEDO in cauza Ciobanu c. Moldovei
[6], ,reclamanta revendica incalcarea drepturilor sale garantate de prevederile
articolului 2 din Conventie, dreptul la viata, invocand faptul ca autoritatile nationale
nu au investigat in modul corespunzitor circumstantele decesului sotului sau.
Reclamanta a depus cererea de a include in comisia expertilor un expert independent
ales de catre ea, persoana desemnata fiind inginer, conferentiar universitar precum
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si poseda grad stiintific. In pofida celor mentionate, la 2 decembrie 2008 procurorul
a respins cererea reclamantei deoarece persoana nu detinea act care atesta calificarea
acesteia in calitate de expert judiciar. Procurorul a dispus ca persoana propusa de
catre reclamantd sd fie inclus in comisia de experti in calitate de specialist, insa,
acestuia nu i-a fost oferita posibilitatea sa participe la efectuarea expertizei judiciare.
La randul sau, Curtea a mentionat cu ingrijorare ca modul in care autoritatile
nationale au investigat cauza ar putea crea unui observator independent impresia ca
acestea nu au incercat cu adevarat sd elucideze circumstantele cauzei si sa descopere
adevarul. Avand in vedere multiplele neajunsuri ale investigatiei (declaratiile
martorilor au fost respinse doar pentru faptul cd nu erau consistente cu concluziile
expertizei tehnice, considerate de Curte ca fiind ipotetice; nu au fost Tntreprinse
eforturi reale pentru a determina care era viteza celuilalt autoturism inainte de
momentul producerii impactului; unul dintre martori a fost audiat abia dupa sase luni
de la producerea accidentului, etc.), Curtea a constatat incalcarea procedurala a art.
2 din Conventie” [15].

De facto informarea banuitului cu privire la institutia expertizei si numele
expertului judiciar oferd posibilitatea acestuia de a cere recuzarea acestuia, dar art.
64 a CPP care prevede drepturile si obligatiile banuitului indicd ca banuitul este in
drept ,sa ceara recuzarea persoanei care efectueazda urmarirea penald,
judecatorului de instructie, interpretului, traducatorului”. Astfel, art. 64 care
prevede drepturile si obligatiile banuitului nu 1i ofera acestuia dreptul de a cere
recuzarea expertului judiciar.

In acest sens mentionim cauza Sara Lind Eggertsdottir c. Iceland [9],
reclamanta a depus plangerea impotriva institutiei medicale in privinta acordarii
asistentei medicale necalitative. Plangerea depusa de catre reclamantd era
solutionata de catre Agentia de expertiza judiciara islandeza, a carei angajati erau si
angajati in cadrul institutiei medicale impotriva careia era depusa plangerea. Curtea
Europeanda examinand circumstantele cauzei a constatat incdlcarea art. 6 din
Conventie, deoarece angajatii Agentiei de expertiza judiciara li s-a pus 1n sarcina sa
evalueze profesionalismul colegilor sai.

Lipsa expertilor de o anumitd specialitate, legiuitorul a incercat sa o
solutioneze, insd consideram ca solutia propusd nu este una cea mai perfecta si
legald, care se contrazice cu anumite principii ale procesului penal. Asadar,
continutul articolului 82 al prezentei legi cu privire la expertiza judiciard ofera
posibilitatea, in caz de necesitate, de a implica experti din alte tari in vederea
efectudrii expertizei. In baza celor analizate, putem concluziona ci nu este necesar
de a crea confuzii prin a recunoaste ad-hoc in calitate de expert judiciar o persoana
competentd in specializarea solicitatd pentru efectuarea expertizei atata timp cat
putem invita experti judiciari din alte tari. Sustinem opinia autorului C. Rusnac care
reitereaza ca ulterior recunoasterea ad-hoc n calitate de expert pe persoana care are
cunostintele de specializare goleste problema:

»lipsei cunostintelor juridice (nu cunoaste statutul expertului);

- necunoasterii metodicii de realizare a expertizei;
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- necunoasterii cerintelor tehnice de 1intocmire a unui raport de
expertiza” [17, p. 157].

,Problemele enuntate afecteaza direct valoarea probantda a raportului de
expertiza. Ele nu pot fi solutionate pe moment. Iradierea lor este posibild numai prin
elaborarea unei politici chibzuite in domeniul expertizei judiciare” [17, p. 158].

Apardtorul, care reprezintd interesele banuitului este in drept sa ceard
recuzarea expertului judiciard, insd nu 1n toate cazurile participarea aparatorului este
una obligatorie [4], dar participarea acestuia nu este obligatorie in unele cazuri. La
randul sau invinuitului si inculpatului i este conferit dreptul de a cere recuzarea
expertului judiciar [4].

In practica judiciara organele competente comunica partilor informatia despre
expert judiciar in urma efectudrii cercetirii. In cauza penali 202008041, la 12
octombrie 2020 a fost dispusa expertiza medico-legala, in aceeasi zi aparatorul
semnat procesul verbal de notificare privind dispunerea expertizei medico-legale n
sarcina CML. Tn procesul-verbal, aparitorul cat si banuitul M.V. a solicitat a pune
la dispozitia expertului acte medicale suplimentare cu caracter primar care au stat la
baza Raportului de expertiza extrajudiciara nr. 202002P258 din 1 septembrie 2020
precum §i numirea unui expert independent, conform art. 145 CPP, dar nu au primit
nici un raspuns conform art. 246 CPP. Raportul de expertizd judiciard nr.
202002D1886 din 20 octombrie a fost adus la cunostinta partilor la 6 noiembrie
2020, fiind perfectat si procesul verbal corespunzator in care este indicat ca partile
au dreptul sa ceara recuzarea expertului (post factum) [18].

In cazul in care partile in legitura in legiturd cu notificarea ordonantei de
dispunerea expertizei judiciare, vor cere punerea la dispozitia expertului a
documentelor suplimentare, modificarea sau completarea acestora, numirea unui
expert recomandat pentru efectuarea expertizei judiciare precum §i recuzarea
expertului desemnat, ofiterul de urmarire penald trebuie sa examineze cerintele
conform art. 89, 244 — 247 CPP. Respingerea totala sau partiala a cerintelor partilor,
exprimate In legatura cu notificarea ordonantei de dispunerea a expertizei judiciare
se vor materializa prin emiterea obligatoriu a ordonantei in conformitate cu
prevederile art. 247 alin. 2 CPP, care urmeaza a fi comunicata partilor, cu indicarea
motivelor de respingere si cailor de contestare.

In procesul dispunerii expertizei judiciare, partile la proces, pe langa faptul ci
au dreptul de a cunoaste de catre cine va fi efectuatd cercetarea, sunt in drept sa
cunoasca si intrebarile la care urmeaza si raspunda expertul judiciar. In aceasta
ordine de idei, mentiondm ca legiuitorul stabileste expres obligatiile ordonatorului
n cazul dispunerii expertizei judiciare [2].

Insa, organele competente comit abateri de la regula stabilitd de legislatia
procesual, instanta de judecata a constatat ca ofiterul de urmarire penald nu a luat in
calcul prevederile art. 145 alin. (1) CPP, s-a constat ca in procesul dispunerii
expertizei judiciare a fost incdlcat dreptul persoanei la aparare, dreptul de a inainta
intrebarile expertului, completarea sau modificarea acestor intrebari, precum si
dreptul de a solicita desemnarea unui anumit expert” [12].
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Cu privire la inadmisibilitatea raportului de expertizd judiciara si timpul
invocadrii acesteia s-a expus Colegiul Penal al CSJ, asadar ,,avocat a invocat
inadmisibilitatea raportului de expertiza judiciara din motivul cd s-a dispus
efectuarea expertizei medico - legale fara a fi informat inculpatul prin ce i s-a
ingradit dreptul procesual de a obiecta, de a solicita constatarea necesare in sine fiind
ingradit dreptul sdau la aparare. Cu referire la argumentul apararii, privind
inadmisibilitatea probelor, Colegiul largit tine s mentioneze cd, atat inculpatul cit
si avocatul acestuia M.I., si care considerandu-se afectati intr-un drept prevazut de
lege, nu au contestat legalitatea actelor procedural indeplinite de organul de urmarire
penald Tn modul si termenul stabilit de lege, precum si, la finisarea urmaririi penale
si luarea de cunostintd cu materialele cauzei, nu au avut nici o obiectie asupra actelor
mentionate, prezumandu-se ca au acceptat situatia datd. La fel, conform alin.(4) al
art.251 CPP, incalcarea oricdrei altei prevederi legale decat cele prevazute in alin.(2)
atrage nulitatea actului daca a fost invocata in cursul efectuarii actiunii - cAnd partea
este prezentd, sau la terminarea urmadririi penale - cand partea ia cunostintd de
materialele dosarului, sau 1n instanta de judecata cand partea a fost absentd la
efectuarea actiunii procesuale, precum si in cazul in care proba este prezentatd
nemijlocit in instanta” [11].

Cu privire la obligatia organului de urmarire penald de a comunica partilor
despre faptul dispunerii expertizei judiciare s-a expus si CtEDO 1in cauza Cottin c.
Belgiei [7]. Curtea Europeana a Drepturilor Omului a constat ¢d nu au fost create
paratul avea posibilitatea de a participa la efectuarea expertizei judiciare, Tn
reclamantului nu i-a fost oferita astfel de posibilitate. Totodata, paratului i-a fost
oferitd posibilitatea de a participa la dispunerea expertizei judiciare §i Tnaintarea
intrebarilor la care urmau sa raspunda expertii”.

Realizarea cerintelor prevazute de art. 145 CPP reprezintd o obligatie pozitiva
a organului de urmarire penald n vederea respectarii dreptului persoanei la aparare.
Nici o norma a codului de procedura penalad nu reglementeaza obligatia ofiterului de
urmadrire penald sau a procurorului de a informa partile la proces cu privire la
numele, prenumele expertului judiciar, calificarea, si experienta profesionala a
acestuia Tn vederea asigurarii reale a dreptului de a cere recuzarea expertului. Astfel
dreptul si procedura de a cere recuzarea expertului in calitate de mijloc si parghie
procesuald de aparare a banuitului si a invinuitului nu are o reglementare legala
suficient de clara fiind de fapt declarative si iluzorii. Insa, procedura de comunicare
a actului de dispunere a expertizei judiciare este reglementat la nivelul care ar
asigura respectarea dreptului persoanei la aparare, insd reiesind din practica
prezentatd 1n prezenta lucrare deducem ca acestea nu sunt respectate permanent de
organele competente.

Concluzie

Dreptul la apdrare, reprezintd un drept fundamental care garantat fiecarui
cetdtean, Tnsa aceastd garantie fundamentald nu este limitatd doar la dreptul la
avocat, ci si la alte prevederi care in mod direct oferd posibilitatea de apara interese
sale. Dreptul de a cere recuzarea unui participant la proces, oferd posibilitatea ca
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cauza sa fie examinata de o persoand impartiald si care nu are interes personal in
cauzi. In acest sens, pentru a oferi posibilitatea banuitului de a cere recuzarea
expertului judiciar, propunem modificarea art. 66 alin 2 pct. 14 in urmatoare
redactie:

- sd ceard recuzarea persoanei care efectueaza urmarirea penald,
Jjudecatorului de instructie, interpretului, traducatorului, expertului judiciar.
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RECUSAL OF THE EXPERT IS AS A WAY OF RESPECTING THE
RIGHT TO A FAIR TRIAL

Methods and materials applied. In order to conduct an objective and
multilateral research on judicial expertise in criminal proceedings, a number of
research methods have been applied in this paper, including: logical method,
comparative method, systemic method, empirical method.

Basic content. By ratifying the European Convention for the Protection of
Human Rights and Fundamental Freedoms, the Republic of Moldova has undertaken
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a positive obligation to respect the fundamental rights and freedoms of persons under
its jurisdiction.

The European Court of Justice has ruled that the responsibility of a State under
the Convention may be attached to the acts of all its organs, agents or officials, on
the grounds that, as is generally accepted in international law, it does not matter to
them. persons acting in their official functions are, in any case, liable to the State to
which they belong, in particular the obligations of States under the Convention may
be violated by persons exercising official functions entrusted to them [5].

The right to defense of the suspect, accused person or defendant as an inherent
part of the person's right to a fair trial is the totality of the prerogatives and
possibilities that, according to the law, individuals have in order to defend their
interests. When the person does not have the opportunity to present evidence and
prove his innocence, he cannot use all the necessary procedural means to defend
himself, as guaranteed by Article 26 of the Constitution [12].

The Constitutional Court notes that a distinct issue in the context of ensuring
the defendant's right to defense is his access to all evidence related to the case in
order to exercise his right of defense, but in some cases the state would have the
right not to disclose certain elements. , thus guaranteeing the observance of another
fundamental right, eg. the right to privacy. The share of competing rights is
determined by their balance by common law courts, depending on the circumstances
of each individual case [10].

Similarly, in the case of Bykov v. Russia, the European Court noted that in
order to determine whether the proceedings as a whole were fair, it was necessary to
determine whether the right to a fair hearing had been respected. In particular, it
must be ascertained whether the applicant had the opportunity to challenge the
authenticity of the evidence and to oppose its use. At the same time, the quality of
the evidence must be taken into account, including whether the circumstances in
which it was obtained call into question its credibility or accuracy [1].

The credibility and accuracy of the forensic report may be obtained only in
the event of compliance with all the procedural guarantees of the parties in the
disposition of the forensic examination as well as in the communication of its results.
The authorizing officer of the judicial examination is obliged to communicate to the
parties about the disposition of the expertise as well as to communicate the
guarantees that the parties benefit from in case of disposing of the judicial
expertise [6]. Likewise, the legislator offers the right of the suspect to be informed
by the criminal investigation body about all the adopted decisions that refer to his
rights and interests, as well as to receive, at his request, copies of these decisions [6].

The information of the suspect or accused person offers the right to request
the recusal of the criminal investigation officer, the prosecutor, but not the judge and
the judicial expert.

The European Court of Human Rights has ruled on the right of recusal of
participants in the trial in the case of Micallef v. Malta, according to Maltese law, it
Is not possible to request the recusal of the judge if he is the lawyer's uncle. The
Court considers that the issue of an alleged deficiency in the relevant legislation
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which made it impossible to challenge a judge on the ground that the lawyer pleading
before him is his nephew or that the issue in question is related to his brother's
conduct raises issues related to the fair administration of justice and is therefore an
important issue of general interest [2].

In this sense, the author lon Neagu maintains the opinion that one of the
essential requirements for the good administration of criminal justice is the full trust
that the litigants must have in the criminal judicial bodies. Distrust in the way their
subjects are performed by official subjects shakes the authority of criminal
judgments and undermines the prestige of the judiciary of criminal justice.
Therefore, for the situations in which the presumption of impartiality and objectivity
would be questioned, the legislator provided the appropriate procedural remedies
such as: incompatibility, recusal and abstention [14, p. 293].

The impartiality of the forensic expert is a key element in the objectivity of
the forensic expert's findings as regards the impartiality of the forensic expert. The
applicant's complaint was settled by the Icelandic Judicial Expertise Agency, whose
employees were also employees of the medical institution against which the
complaint was lodged. The European Court, examining the circumstances of the
case, found the violation of art. 6 of the Convention, because the employees of the
Judicial Expertise Agency were entrusted with the task of assessing the
professionalism of their colleagues [4].

De facto informing the suspect about the institution of the expertise and the
name of the judicial expert offers his possibility to request his recusal, but art. 64 of
the CPC, which stipulates the rights and obligations of the suspect, indicates that the
suspect is entitled to “request the recusal of the person conducting the criminal
investigation, the investigating judge, the interpreter, the translator”. Thus, art. 64
which provides the rights and obligations of the suspect does not give him the right
to request the recusal of the expertise.

The defense counsel, who represents the interests of the suspect, is entitled to
request the recusal of the judicial expert, but in all cases the participation of the
defense counsel is not mandatory, but his participation is not mandatory in some
cases. Inturn, the accused and the defendant are given the right to request the recusal
of the judicial expert [6].

However, in order to request the recusal of the judicial expertise, the criminal
Investigation body must communicate to the parties the data about the expert who
will carry out the investigation. But it is not clear what information about the judicial
expert will be communicated to the parties.

In this regard, we mention the opinion of the author la. Paliasvili states that it
IS not enough for the parties to be informed only of the identity and competence of
the expert, but also of the information about his job, his position, his special degree,
his scientific title, his studies [16, p. 73].

The non-communication of the data about the judicial expert by the parties as
a result determined the performance of the phonoscopic judicial examination by the
person who does not even know the language spoken in the audio recordings but
based on these audio recordings had to identify the person. Therefore, in the case of
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Mirilashvili v. The Russian Federation, the European Court of Human Rights found
that in the criminal investigation phase it was ordered to conduct the forensic
examination in the phonoscopic commission. The group, consisting of three judicial
experts, was provided with samples of the applicant's voice in Russian. The experts
searched the audio recordings, in which discussions were recorded in Georgian. Two
of the three experts included in the committee who did not speak Georgian found
that the applicant's voice belonged to the applicant, and the Georgian-speaking
judicial expert included in the committee of experts concluded that the voice did not
belong to the applicant.

In order to contradict the conclusions of the judicial report indicating that the
voice belonged to the applicant, the defense requested the court to summon the
citizen as a specialist. Rosinskaia E.R. and Galeasina E. 1., on 29 January 2003, these
persons were heard and stated that the methods by which it had been established that
the applicant's voice belonged were uncertain and that their conclusions were
uncertain. E.R. Rosinskaia and E. 1. Galeasina, presented their conclusions to the
court [3], the presented conclusions contributed to the disposition of a repeated
expertise on this case.

We maintain that the court was required to inform the parties that two of the
three judicial experts included in the panel of experts did not know the language in
which the person was identified.

Thus, the defense counsel and the suspect were offered the possibility to
request the recusal of the judicial expert following the completion of the expertise
report and its sending to the authorizing officer of the judicial expertise.

If the parties in connection with the notification of the order of disposition of
the judicial examination, will request the provision of additional documents to the
expert, their modification or completion, the appointment of a recommended expert
for conducting the judicial examination and the recusal of the designated expert, the
prosecuting officer. must examine the requirements according to art. 89, 244-247
CPP. The total or partial rejection of the requirements of the parties, expressed in
connection with the notification of the order of disposition of the judicial expertise
will materialize by the mandatory issuance of the order in accordance with the
provisions of art. 247 para. 2 CPC, to be communicated to the parties, indicating the
reasons for rejection and the means of appeal.

The rules of criminal procedure as well as the Law on Judicial Expertise and
the status of the judicial expert only superficially create an image of the solvency
and transparency of the process of disposing of judicial expertise, but analyzing
these rules in more detail identified a number of ambiguities. allow competent bodies
to act in a spirit of transparency and objectivity of the research process with the
application of special knowledge by judicial experts.

The key element in informing the parties about the disposition of the judicial
expertise, on which the code of criminal procedure as well as the Law on judicial
expertise and the status of the omitted judicial expert, is the term when the parties to
the trial will be informed about the disposition of the judicial expertise. In an
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example mentioned above, | found that the defense party had been notified of the
right to challenge after the judecial examination had already been conducted.

In this sense, we mention the Decision of the Romanian Constitutional Court
which reiterates that the criminal process involves the development of an activity
composed of a succession of acts regulated by the criminal procedure law, which
requires that, in disciplining procedural and procedural acts, the time element [8].
Therefore, among the conditions required by law for a procedural act or procedure
to be valid, there is also the condition regarding the time in which the act must be
performed. Thus, the time frame within which or until which certain activities or
acts may or must be performed in the criminal proceedings must be fixed in such a
way that the criminal proceedings must be fixed in such a way as to keep the process
running at an accelerated pace, without hindering the truth. or respect for the rights
of the parties [9, p. 719].

The Code of Criminal Procedure, in art. 145 indicates only that the criminal
investigation body, the prosecutor or the court, if it orders the conduct of the forensic
examination, informs the parties in writing of the subject matter of the forensic
examination and the questions to be answered by the expert and explains to the
parties that they have the right to comment on these questions and to request their
amendment or completion, as well as the right to request the appointment of an
expert recommended by each of them to participate in the conduct of the forensic
examination. In turn, the Law on Judicial Expertise and the Status of the Judicial
Expert stipulates that if the judicial expert or judicial experts of the commission are
not nominated in the content of the act of disposing of the judicial expertise, the head
of the public institution of judicial expertise shall appoint a specific expert. or a panel
of experts tasked with conducting the required forensic examination. However, if
the experts are not mentioned in the act of ordering the judicial expertise, the head
of the public institution of judicial expertise has the right to delegate to the heads of
the subdivisions of expertise the responsibility of appointing the expert or the
commission of experts. for 2 working days, the expert or the commission of experts
in charge of carrying out the ordered expertise [13].

Analyzing the above-mentioned provisions, it is not clear how the recusal of
the judicial expert will be required, if at the time of disposing of the judicial
examination the authorizing officer himself does not know who will perform the
judicial examination, because the experts will be appointed only after the judicial
order of judicial expertise.

At the same time, we will refer to the Decision of the Constitutional Court, by
which the Court holds that the Code of Criminal Procedure cannot abound in
explanatory texts. No matter how clearly a legal rule is drafted, there is an inevitable
element of judicial interpretation in any legal system, including a rule of criminal
procedural law [7]. But in the case of disposing of judicial expertise, the legislator
did not leave room for interpretation, only omitted correct and logical regulation of
the procedure for disposing of judicial expertise.

In the notification of the Constitutional Court no. 21g, mentioned above, the
information about the judicial expert was already communicated to the defense party

97



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

after the judicial expertise was performed, thus the right to request the recusal of the
judicial expert at the stage of disposing of the judicial expertise was limited.

According to the legal regulations, the bodies competent in ordering the
judicial expertise cannot know who will carry out the investigation, the expert in
turn will already be appointed after the materials will reach the institution of judicial
expertise. Therefore, the legal norm provided in art. 145 of the CPC, does not
regulate how the authorizing officer will inform the parties about the identity of the
expert if he does not even know who will perform the forensic examination. Art. 145
has a very large margin of interpretation, in this sense it mentions that the
Constitutional Court held that when drafting a normative act the legislator must
comply with the norms of legislative technique in order for it to correspond to the
quality requirements. The legislative text must also comply with the principle of
unity of legislation or the correlation between regulatory texts, so that individuals
can adapt their behavior to existing regulations, which exclude contradictory
interpretations or competition between applicable legal rules [11].

Conclusion.

The right to defense is a fundamental right that is guaranteed to every citizen,
but this fundamental guarantee is not limited only to the right to a lawyer, but also
to other provisions that directly offer the possibility to defend his interests. The right
to request the recusal of a participant in the trial offers the possibility for the case to
be examined by an impartial person who has no personal interest in the case. In this
sense, in order to offer the possibility to the suspect to request the recusal of the
judicial expert, we propose the modification of art. 66 paragraph 2 point 14 in the
following wording:

- to request the recusal of the person conducting the criminal investigation,
the investigating judge, the interpreter, the translator, the judicial expert.
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KaHJIUJAT IOPUIUYHUX HAYK

JOTIEHT Kadepu mpaBa

JIHITPOBCHKOTO TYMaHITAPHOTO YHIBEPCUTETY

ITPABOBE PET'YJIIOBAHHA 3AIIOBITI'AHHSA
KPUMIHAJIBHUM INPABOIIOPYIIEHHAM ITPUBATHUMHU
OXOPOHHUMMHU CTPYKTYPAMU

OnnuM 13 Ccy0’€kTIB 3amoOiraHHs 3JI0YMHHOCTI € TMPUBATHI OXOPOHHI
cTpykTypu. [IpuBaTHi OXOpPOHH1 CTPYKTYpU MAlOTh BEJIMKUN JOCBII Yy HaJlaHHI
JIOTIOMOTHY MPABOOXOPOHHUM OpraHam y cdepi npoTuii 3nounHHocTi. Kpim Toro,
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3HaYHA YacTWHA NPALIBHUKIB MPUBATHUX OXOPOHHUX CTPYKTYP € KOJUUIHIMU
IpaliBHUKaMH1 IPaBOOXOPOHHUX OpraHiB, 1 B epury uyepry oprasiB HamionanbHo1
MOJIILI1, SIK1 BOJIOAIIOTh 3HAHHSMHU 3 IOPUCIIPYIEHIIII Ta MalOTh NEBHI HABUYKH 3
MIPaBOOXOPOHHOT ISIIBHOCTI.

[IpaBoBe peryntoBaHHA 3anoOiraHHs KPUMIHAIBHUM MPABOMOPYIIEHHSIM
MPUBATHUMU OXOPOHHHUMHU CTPYKTypaMU SBJISIE COOOI0 CKJIaJHY B3a€EMO/IIIO
0araThOX MPaBOBUX SIBHIN: HAacamIepea, HOPM IIpaBa, 3a JOIMOMOTOK0 SIKUX
3IACHIOETHCS PE3YJIbTATUBHUI BIIMB HA CYCILUIbHI BIIHOCUHH y c(epi HaJaHHS
MOCTTYT 3 OXOPOHHU BJIACHOCTI Ta TPOMAJISTH 3 METOIO iX BIOPSIAKYBaHHS, OXOPOHU Ta
PO3BUTKY 3aJIJIs1 3aM00ITaHHS KPUMiHAJIBHUM MPaBOTIOPYIICHHSM .

Crnin 3a3Ha4yuTH, M0 TPABOBOIO OCHOBOKO 3aMOODKHOI MISUIBHOCTI, Y TOMY
qyucii ¥ mpoUIaKTUYHOI, € 3aKOHO/aBYl Ta IHII HOPMATHUBHO-TIPABOBI1 aKTH, 1110
KOMILJIEKCHO PEeryJIIOI0Th CTaTyC, 3aBJaHHs, (YHKIII1, TOBHOBAXXEHHS, 00OB’SI3KU 1
nmpaBa IMPaBOOXOPOHHUX OPraHiB Ta IHIIMX CYO’€KTIB, MJi SKUX 3aroOiraHHs
3JIOYNHHOCTI € OJHMM 13 TOJOBHHMX 3aBJaHb, & TaKOXX 3aKOHOJABYi aKTH, IO
CIPSIMOBaHI Ha 3amo0iraHHs OKPEeMHM KPHMIHAJIBHO MPOTUIIPABHUM MposiBaM [1,
c. 201-202].

OCHOBHUMH HOPMATHUBHO-TIPABOBUMH aKTaMH, 3a JOIOMOTOI  SKHX
3MIIHCHIOETHCS TIPABOBE PETYJIFOBAHHS IMPUBATHOI OXOPOHHOI JisTIBHOCTI B YKpaiHi,
€ 3akoH Ykpainu «IIpo oxopoHHy nisibHICTBY [2] Ta moctraHoBa KabGinery
MinictpiB Ykpainu Big 18.11. 2015 p. Ne 960 «IIpo 3arBepmxenHs JlineH3iHHUX
YMOB TPOBAJKEHHSI OXOpPOHHOI AisuibHOCTI» [3]. BimmoBimHo 10 3a3HavYeHHUX
HOPMAaTHUBHO-TIPABOBUX aKTiB Y KpaiHU OXOPOHHY AISUIbHICTh MOXKYTh POBAAUTH Ha
BCiii TepuTOpii YKpaiHu IpUANIHI 0CO0H, a TaKOXK (DI3UUHI 0COOU — MIAMPHUEMI] Ha
MiJCTaBl JIIEH311 3a HAsABHOCTI MaTeplajJbHO-TEXHIYHOI 0a3u, HEOOXITHOI s
IIPOBA/DKCHHS TaKOi IISUTBHOCTI, Ta 3a YMOBH BHUKOHAHHS TaKUMH oOco0amu
opraHizaliiHuX, KaJpOBUX 1 TEXHOJOTTYHUX BUMOT, IepeadoadeHux JIineH3iiHuMu
yYMOBaMH MPOBAKEHHS OXOPOHHOI TISUTBHOCTI.

Cy0’eKTH OXOpPOHHOI AISTIBHOCTI BCiX (POPM BIIACHOCTI MalOTh OJHAKOBY
METY — MIJISXOM HaJaHHS MOCIYT 3 OXOPOHU BIACHOCTI Ta TPOMAJISIH 3a0€3MeYUTH
ocoOucTy O€3IeKy, KUTTS Ta 3J10poB’s (izmuHOoi ocobu Ta/abo HETOTOPKAHOCTI,
IMUTICHOCTI MalHa M[UISXOM 3amo0iraHHs, HENOMYIIEHHS YM T[PUIUHEHHS
MPOTUTIPABHUX MM 11010 00’ €KTa OXOPOHH.

3a pe3ynbTaTamMu MPOBEJCHOTO aHAI3y 3a3HAYCHUX HOPMATHUBHO-TIPABOBUX
aKTiB B YACTWHI pEryJIOBaHHS MHUTAaHb MO0 3aMo0IraHHsS KPUMIHAJIBHUM
MPABOMOPYIICHHSAM MPUBATHUMU OXOPOHHHMH CTPYKTypaMH CIiJI KOHCTaTyBaTH,
o ICHy€ psJ CHUCTEMHUX HEIONIKIB Ta HEY3rOKEHOCTEH, OOyMOBIICHUX,
HacaMIlepes, BIJICYTHICTIO YITKOTO PO3MEXYBaHHS CTaTycy CyO’ €KTiB Takoi
JISUTHHOCTI B 3aJICIKHOCTI Bil OPMU BIACHOCTI, HEYpETryJIbOBaHICTh MUTAHHS 00
3amo0ikHOT (QYHKIT TPUBATHUX OXOPOHHUX CTPYKTYp Ta iX B3aeMmomii 3
HaumionanbHoto  momimiero  YKpaiHM  IMOJA0  3amoOiraHHs  KpUMiHAJIbHUM
MIPaBOTIOPYIIICHHSM.

30kpema, MOPIBHSUIBHUM aHali3 MNpaBOBOIO CTaTyCy MEPCOHANY MOJILil
OXOpPOHU Ta MPHUBATHUX OXOPOHHUX CTPYKTYp IMOKAa3aB, IO OCTAaHHIM HE HAJAHO
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paBo Ha MpuUaOaHHS, 30€piraHHd Ta BUKOPUCTAHHS BOTHEMAJIbHOI 30poi IS
3a0€e3Me4YeHHs] OXOPOHHOI AlsIbHOCTI. KpiM 11bOro, BOHM HE MalOTh JOAATKOBUX
MIpaBOBUX TrapaHTiil 3axucty mnpodeciiHoi AisapHOCTL. BignoBigHO B 3akoH1
Vkpainu «IIpo 0XOpOHHY AISUIBHICTB» BIACYTHI IOJIOXKEHHS W00 HOPSIAKY
3aCTOCYBaHHSI TIEPCOHAJIOM MPHUBATHOI OXOPOHM BJIACHOI BOTHEMAJILHOI 30POi Mif
4yac Ta B MICIISIX 0€3MOocepeIHhOro 3A1MCHEHHS 3aX0/1iB 0XOpOoHU. BTiM, mpobiema
MpPaBOBOIO  PEryJiloBaHHA OO0’y UMBUIBHOI  BOTHENaJbHOi  30poi  Mae
3arajbHO/ICP)KaBHE 3HAUCHHSI.

Binnosinno 1o ct. 12 3akony VYkpainu «lIpo OXOpoHHY HAisUIBHICTBY
NepcoHaj OXOPOHHU i Yac BUKOHAHHS (DYHKIIIOHAJILHUX OOOB’SI3KIB Ma€ MpPaBo:
1) BUMarartu Bijg oci0 MPUIMMHEHHS MPOTUIIPABHUX [IiH, TOTPUMAHHS 3aKOHHOCTI Ta
NPABOIOPSIKY; 2) BUMAraTu BiJl CIy>KOOBUX 0C10 00’ €KTIB OXOPOHU Ta 1HIIMX OC10
JIOTPUMAaHHS MPOITYCKHOTO Ta BHYTPIIIHB000 €KTOBOTO PEKUMIB; 3) HE AOMYCKATH
IIPOHUKHEHHS 0C10 Ta 3aTPUMYBATH TUX, K1 HAMAraloTbCsi IPOHUKHYTHU (TIPOHUKIIH )
Ha 00'€KT OXOpPOHW ab0 3AJMIIUTH HOro, MOPYIIYIOYH BCTAHOBJICHI MpaBWIia, 3
OOOB'SI3KOBUM HETaHWM TMOBIAOMJICHHSIM TIPO 1€ TEPUTOPIAILHOTO OpraHy
HarionanbHoi nominii; 4) npoTUAISITA TPAaBOMOPYIIHUKAM 1 HETaHO MOBIIOMIISTH
opranu HarfionanbHOi mosinii mpo BYMHEHHS UMU 0CO0aMU KPUMIHAJIBHOTO ab0
aJIMiHICTPaTHBHOTO TPABOIOPYIICHHS; 5) 3acTOCOBYBAaTH 3axoau (Hi3MUHOTO
BILIUBY, CIIEIiaJibHI 3aCO0M Ta BUKOPUCTOBYBATH CIY>KO0BUX COOAK BIMOBITHO J0
IIbOr0 3aKOHY; 6) Mij Yac 3A1MCHEHHS IPOITYCKHOTO PEXXUMY Ha 00’ €KTaX OXOPOHH
IPOBOJUTH OIS peuedd (i3uyHuUX ocid (3a iX J0OpOBUIBHOIO 3r0J0H0),
TPAHCIIOPTHUX 3ac001B, BIJIYYEHHsI peuei 1 JIOKYMEHTIB, IO € 3HapsAIIsIMH abo
npeIMeTaMH MPaBOMOPYILIEHHS, MEPEBIPKY TOKYMEHTIB, IO 3aCBIAYYIOTH 0CO0Y,
Jal0Th TIPaBo Ha BXija (BHUXiax) oci®, BHECEHHs (BUHECECHHS), BBE3CHHS (BUBE3CHHS)
MaliHa, B’i31 (BHi31l) TPAHCIOPTHUX 3ac00iB, 30KpeMa IOAO0 IiX BIAMOBIAHOCTI
CKJIaJly MaTepialbHUX I[IHHOCTEH, IO MEPEeMIIIyIOThCI Ha 00'€KTH OXOpoHHU (3
00’€KTIB OXOpOHHU); 7) MPOBOAUTH BIAKPUTY Bimeo- Ta (HOTO3UOMKY MOAIN SK
JOTIOMDKHUK  3aci0 3amoOiraHHs TPOTUIPABHUM JiSM 3 00OB’S3KOBUM
OTIPUJTIOTHEHHSM Ha 00’ €KTi, 1110 OXOPOHSAEThCS, iH(OpMAIIii PO 3A1HCHEHHS TaKUX
3aXO0/IiB.

Ha nam morusiz, 3mict ct. 12 «[IpaBa mepcoHary oXopoHU» HE B TIOBHIH Mipi
BiamoBimae ii Ha3Bi. 30KpeMa, BIAMOBIIHO 110 1. 4 4. 1 1i€i cTaTTI MepcoHa; OXOpOHU
Ma€ TpaBO MPOTHAISITH TPABOMOPYITHUKAM 1 HETaHO TOBIAOMIIATA OpraHU
HamionanpHoi moumimii mpo BYMHEHHS IIMMH OCOOaMH KpHMiHaJIbHOTO abo
aaMiHICTpaTuBHOTO mpaBonopymieHas. [Ipu Tomy, mo B m. 3 4. 1 ct. 13 maHoro
3aKkoHy 3a3HaueHI /il BKIIIOYEHI JJO TIEPEITiKy iX 000B’sA3KiB (HeTalHO y OyIb-IKUi
croci0 TOBIAOMIIATH BIAMOBIMHI MPAaBOOXOPOHHI OpraHU TPO BUYMHEHHS
MPOTUIIPABHUX JiH ... y MICIIX 3/IICHEHHSI 3aX0/1iB 0X0poHH) [2]. ¥ cBoro yepry,
mpo 3000B’S3aHHS CYO’€KTa OXOPOHHOI JISJIBHOCTI HEraitHO TOBITOMIISATH
TepuTopiaibHOMY oprany HamioHanbHOi momimii 1po ¢GakTH NPUNHHEHHS
MPaBOMOPYIIIEHb 32 BKa3aHUX 00CTaBUH, eThes B . 9 n. 7 moctaHoBu KaGinery
MinictpiB Ykpainm Big 18.11. 2015 p. Ne 960 [3].
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VY KOHTEKCTI MUTaHHS, M0 PO3TIIAIAETLCS HAaMHU, HE MOXKHA 3aJUIIUTH 11032
yBaror TEPMIHOJOTIYHUI amapaT, BUKOPUCTAHUH Yy IUX CTATTIX. 3 METOIO
MPABUILHOTO PO3YMIHHS Ta YITKOTO BHUKOHAHHS BUMOT 3aKOHY, Ha HAIll TMOTJIS,
CNIJl OAHO3HAYHO BHU3HAYMTH, SKI CaM€ OpraHW CJIiJ HETalHO MOBIIOMJISTH PO
BUMHEHHS TPOTUMIPABHUX MAid: opranu HarioHanbHOi mMOMilii 4M BIAMOBITHI
MIPaBOOXOPOHH1 OpTaHu?

B3sBIIM 3a OCHOBY ISl pO3B’SI3aHHS IILOTO MUTAHHS TOW (aKT, IO TOHATTS
«MPAaBOOXOPOHHI OpraHW» € OJHUM 13 HAWOUIbII HEBU3HAYEHHX B YKPaiHCHKOMY
MPaBO3HABCTBI, BHYTPIIIHBO CYNEPEUIUBUM, a TAaKOX TaKWUM, IO BIIPI3ZHAETHCS
BIJICYTHICTIO CYO’€KTHOTO CKJady, Yy 3B’SI3Ky 3 UMM BHUHHUKA€ TIEBHA KOMI31id
BUKOPUCTAHHS IIHOTO TEPMiHY, BBAXKAEMO, IO B TEKCTI 3aKOHY OpraHH, sKi CIij
HETaHO TMOBIIOMJISITH MPO BUWHEHHS MPOTUIIPABHUX Jil, MalOTh OyTH BU3HAYCHI,
K «opranu HaiioHanbHOT MOIIii».

Crnig TakoX BKa3aTH Ha BHYTPIIIHIO HEY3TOJDKEHICTh BHIIC3a3HAUYCHHUX
MOJIO)KEHb 3aKOHY CTOCOBHO 3000B’si3aHb IEPCOHAy OXOPOHM B YaCTHHI
noBiioMJieHHs1 opranam HamionansHOi mouinii (akTiB Mpo MPaBOMOPYIICHHS
BCyIleped iHTepecaM 3aMOBHUKA IMOCIYr 3 OXOpPOHU. Y TEpury dYepry Clif
HAroJIOCUTH, IO 3aKOHOJAaBEIlb, BCTAHOBIIOIOYM OOMEXEHHS B OXOPOHHIH
JSUTbHOCT1, 3a00pOHMB TNPUXOBYBAaTH Takl (akTu, a He 3000B’si3aB HEraitHO
MOBITOMJISITH Mpo HUX opranu HarionaneHoi mominii. KpiM Toro, BiAmoBiIHO 110
m. 5 4. 1 ct. 10 3akony «OOMEXEeHHsI B OXOPOHHIN TISITBHOCTI» TiJT Yac opraHizaiii
Ta 3MIMCHEHHS OXOPOHHOI JISUTBHOCTI 3a00pPOHSETHCS MPUXOBYBATH (DAaKTH TPO
KPUMIHAJIBHI MPABOMOPYIICHHS, [0 BUYMHSIIOTHCS 200 TOTYIOTHCS, HE3aJIEHKHO BiJ
1HTEepeciB 3aMOBHHKA MOCHyT 3 oxoponu [2]. ToOTo, B aHanmi3oBaHiii HOPMI MpaBa
HIeThCsd TPO HE3aKiHYCH1 KpHMIHAJIBHI TMPaBOMOPYIICHHS, MPO SKi TMEPCOHATY
OXOPOHHM CTaJI0 BiIOMO Ha CTaJisX TOTyBaHHS Ta 3aMaxy. BilmoBigHo, IpUXOByBaTH
¢dbakTH 1po 3aKiHYeH1 (BYMHEH1) TIOCSATaHHS B IHTepecax 3aMOBHHKA TIOCIYT OXOPOHHU
He 3a00POHSIETHCH.

Pazom 3 muM, gami B Tekcty 3akony (m. 4 4. 1 cr. 12; m. 3 4.1 cr. 13)
BUKOPUCTAHO TEPMIH «BYMHEHHS» IIOAO0 KPUMIHAJIBHOTO MPaBOMOPYIICHHS, MPO
AK€ TEePCOHAT OXOPOHW MAa€ HEralfHO MOBIJOMHUTH BIAMOBIIHI MPaBOOXOPOHHI
opranu [2], sxuii, Ha HalTy AYMKY, [IOBHOIO MipOIO Bi/IMOBIa€ TIPEIMETY IIPABOBOTO
pETYIIOBaHHS B YacTHHI 3000B’Si3aHHS MEPCOHAIY OXOPOHU TiJ] 4ac BUKOHAHHS
GbyHKITIOHATBHIX O00OB’SI3KIB MOBIAOMIISATH TepUTOpianbHUK opraH HarioHanbHOT
noJtimii mpo Bci (pakTH KpUMiHAJIBHUX MPABOMOPYIICHh HE3AJIECKHO BiA CTaii ixX
BUMHEHHS Ta IHTEPECIB 3aMOBHUKA MOCIYT 3 OXOPOHH.

3Ba)kar04M Ha BUIICBUKIIAJCHE, BBAXKAEMO, 110 3aKOHO/IaBYa PErIIAMEHTAII1s
000B’SI3KiB MEPCOHAITY OXOPOHH IMOTPeOye yIOCKOHaIeHHS. 30kKpema, 1. 3 4. 1
cT. 13 3akonHy, Ha Hally AYMKY, JTOIUTPHO BUKIACTH B TaKill pemaKilii: «HeraifHO y
Oynp-skmii croci®d moBimoMisTH opranu HarioHanbHOI TOMIMii PO BYMHEHHS
(roTyBaHHSI 10 BUMHEHHS) MPOTUIPABHUX 1M 11010 BAACHOCTI, GI3UYHUX OCIO Ta
IHIIMX HE3aKOHHUX JI{, 110 MAalTh O3HAKU KPUMIHAIBLHOTO MPABOMOPYIICHHS, Y
MICIISIX 3A1MCHEHHS 3aXO0/1B OXOPOHH, HE3AJIEKHO BIJl IHTEPECIB 3aMOBHHUKA TTOCTYT
3 OXOPOHH.
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[IpamiBHUKM NOpPHUBATHUX OXOPOHHHUX CTPYKTYp TICHO CIIBIOPAIIOIOTh 3
MpaliBHUKaMHU MPaBOOXOPOHHUX OPraHiB, aje Ha PiBHI NPUBATHOTO CHUIKYBaHHS.
Ha odiuiliHoMy piBHI Taka CHIBOpals Mailke BIICYTHS, HE Ma€ H MeXaHi3MYy
0oOMIHOM 1H(pOpMaIlii.

Sk 3a3nauuB A.I'. CauaBa, y 0aratbox JepikaBax ICHY€ YITKHN pO3MOALI
000B’SI3KIB MK JI€pKaBHUMU Ta MPUBATHOIMIINPUEMHHUIIBKUMH CTPYKTypamu. Y
cuctemax Oesneku CHIA, Anrmii, ®PH Ta iHmuMx nepkaB NMpuUBaTHI OXOPOHHI
CTPYKTYpU € TIEPIIOI JIHIED CUTHAIBHOI CHUCTEMHU CIOBIMICHHS PO MOXIUBY
MIATOTOBKY 3JI0YMHIB 1 KOHKPETHY MPOTUIIPABHY AiSUIbHICTE. OneprkaBIIu
iHOpMaIlito, BOHH NEPENAl0Th ii K MONepePKEHHs 10 MPaBOOXOPOHHUX OPraHiB,
AK1, 0e3M0cepeHBO PO3POOIISIIOUYH 3IOYMHHI CTPYKTYPH, € IPYTUM PIBHEM CUCTEMU
Oe3neku. baraTo kpaiH cBiTy y 3a0e3Me4eHHI MPaBOMOPSAKY 1 O€3MeKH MepeBaXHO
OpIEHTOBAH1 HE JIMILIE Ha JIep>KaBHI OPTaHM, a i HA MPUBATHI OXOPOHHI areHTCTBA,
110 3aJTy4aroThCs A0 AOCTIIKEHb PI3HUX aCMEeKTiB 00pOTHOU 3 MPAaBONOPYIICHHIMH.
VY neBHHMX BHMaaKax Takl (pipMH BUKOPUCTOBYIOTHCS CHEICIYXO0aMH 1y 3axojax
010 3a0€3MEeUeHHs] OXOPOHM 1HO3EMHHMX JIEp)KaBHUX JISYIB I dYac IXHIX
o¢imifiHux Bi3uTIB [4, ¢. 83].

TakuMm unHOM, Ha Halll TOTJISI, TOTPeOye U MPABOBOIO PErytOBaHHS Ha PiBHI
MiJI3aKOHHOTO AaKTy 3arajbHi 3acajl Ta MEXaHI3M B3a€MOJIIi MPaBOOXOPOHHUX
OpraHiB 3 IPUBATHUMU OXOPOHHUMH CTPYKTYPaMH.
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JIHITPOBCHKOTO AEP>KABHOTO

YHIBEPCUTETY BHYTPIIIHIX CIIpaB

HNPOBJIEMHI ACHEKUTHU JOUIJIBHOCTI 3ACTOCYBAHHS
3AINOBIZKHHUX 3AXOAIB 10 HEITOBHOJIITHBOI'O
HIJO3PIOBAHOI'O, ObBUHYBAYEHOI'O

Tepmin «3amoObKHI 3axoau» He BH3HaueHW y KpuminanbHOMy
npouecyanbHoMy Kkojekci Ykpainu (mam — KIIK VYkpainm), Tomy nans ioro
PO3yMiHHS HEOOX1THO 3BEPHYTHCS JI0 JIITEPATYPH 3 KPUMIHATBHOTO MPOIIECY.

Ha ngymky 3. 3. 3unatysiina, «3amo0iKHI 3aX0d — e MPUMYCOBI 3aX0U
KPUMIHAJIBHO-TIPOIIECYAIbHOTO ~ XapaKTepy, WI0 3aCTOCOBYIOTBCS OpraHamu
JI3HAHHS, CIIICTBA 200 MPOKypaTypu A0 OOBHHYBadeHOTO (200 Mig03pIOBAHOTO,
3JIEKHO BiJ 00CTaBUH), @ TAKOXK CYJOM J0 OOBHHYBAa4Y€HOTO Y CYBOPO BU3HAUCHIMN
crpai. Lle mpuMycoBi 3aX0/H, 110 3aCTOCOBYIOTHCS CYJIOM JIO OOBHHYBAu€HOIO Y
pasi, SKI0 OOBHMHYBAUCHUW YXWISETHCSA Bia ciijcTBa abo cyay (mo HaOpaHHS
BUPOKOM 3aKOHHOI CHJIN), 00 3 METOIO MEPEUTKOAUTH BCTAHOBJICHHIO 00’ €KTUBHO1
ICTUHU 4YM TIEPEHIKOJUTH MPOJOBKEHHIO 3JI0YMHHOTO MISTHHS, @ TaKOX 3 METOI0
3a0e3MeyYeHHs] BAKOHAHHS CYIOBOTO PIIICHHS Y KpUMIiHaIbHIM crpasi» [1, c. 11].

Bignogiguo no ct. 493 KIIK Ykpainu, 10 HEMOBHOJMITHIX ITiI03PIOBAHUX Ta
O0OBHHYBAaU€HUX 3aCTOCOBYIOTBHCS K 3arajibHi 3amoODKHI 3aX0Au (TpUMaHHS il
BapTOI0, OCOOMCTA TOPYKa, 3acTaBa, IOMAIIHIN apeimiT, TPUMaHHs i BapToOlO SK
TUMYACOBHH 3amm001KHUHN 3aXif), TaK 1 CIelialibHI 3a11001bKH1 3aX0au (Iepeaaya i
Harysan). OCKUTBKH MpaBoOBa MPHUPOJA 3aralbHUX 3aMO0DKHUX 3aXOJiB Bke Oyna
po3risHyTa B po3aiiax 3-4, med MiApO3AT MPHUCBIYCHUH €QEKTUBHOCTI Ta
JOIUTBHOCTI OKPEMHX BHTIB 3200 KHUX 3aX0/I1B, IKi MOXKYTh OYTH 3aCTOCOBaHi J10
HEITOBHOJIITHIX.

IIpn Bu3HAYEeHHI €(EKTUBHOCTI 3aMMOO0DKHOTO 3aXOy MIOJA0 HEMOBHOIITHIX
BiJIMMPaBHOIO TOYKOIO Ma€ OYTH Te, YU Ma€ IeH 3axi OakaHuil pe3yabTat abo eeKT.
Hampuknan, 3actaBa € Hee()EKTUBHOIO, SKIIO HEMOBHOJITHIN HE MPAIIOE, BUMHSIE
KpaJikKy, a OaTbKu YTPUMYIOTh 3acTaBy. Y TaKuUX BHUIMAJKaX 3acTaBa MOXE
MPU3BECTH JO TOTO, IO HEMOBHOJITHIA HE BUKOHAE CBOIX 3000B’sI3aHb 1 BUMHUTH
HOBHI MallHOBHM 3JI0YMH.
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3 oISy Ha MPaBOBY MPUPOY 3aMOO0DKHUX 3aXO0/I1B, 1110 3aCTOCOBYIOTHCS J10
MOBHOJIITHIX Ta HETIOBHOMITHIX MIJO3PIOBAHUX Ta OOBUHYBAaYEHUX, CI1/1 3a3HAYUTH,
10 OLIHKAa aJ€KBATHOCTI Ta €(PEKTUBHOCTI TAaKUX 3aXOIB 3HAYHOIO MIPOIO Mae
MPOrHOCTUYHUI XapakTep. OTxe, chaiadi Ta NPOKYPOPH, IHILIIOIOYU 3aCTOCYBAHHS
3aMmo0bKHUX 3aXO/1B, & CIIA4l CyAJl Ta CyIu, BUPILIYIOYM MUTAHHS PO OOpaHHS
3aMmo0bKHUX 3aXO/iB, MOBHHHI BpaxoBYBaTH BCl OOCTaBUHU KPUMIHAJIBHOTO
MPOBAJIPKEHHS, OCKUIBKU 3aKOHOJABElb HaJaB iM MOXJIMBICT OOMpPATH T1 YU 1HIII
BUIU 3aII001KHKUX 3aX01iB [2].

Tomy mist Toro, mo0 BU3HAYUTHU JOLUIBHICTE OOpaHHS 3am001KHUX 3aX0/11B
HEMOBHOJITHIM, HEOOX1THO TOCHIIUTH OOCTAaBUHU, SIK1 HEOOX1/THO BpaXOBYBaTH MPH
TakoMy 0OpaHH1. XapakTep oOCTaBMH, Ikl HEOOXITHO BpaxoByBaTH IpHU OOpaHHI
3amo01KHUX 3aX0/11B TOBHOJIITHIM M1J03PIOBAHUM Ta 0OBUHYBa4Y€HHUM, Nlepea0ayeH1
y c1. 178 KIIK VYkpainu. 3a ananoriunux o0craBuH cT. 178 KIIK Vkpainu takox
3aCTOCOBYETHCS MPH BUPIIICHH] MUTAHHS PO 3aCTOCYBaHHS 3aMo0DKHOTO 3aX01y
11010 HEITOBHOJIITHIX.

€BpoMelchKkriA CyJl 3 TpaB JIIOJUHU TaKOXX 3a3HA4YMB, IO BIIMOBITHO /IO
ctT. 485 KIIK VYkpainum cnigyi cyaal Ta cyad 3000B’si3aHi BpaxOBYBAaTH BiK
1103pI0BaHOT0/00BUHYBAYEHOI'0 B YCI1X BUIAJIKaX.

VY 3B’s3Ky 3 IUM BUHUKAE TUTAHHS, YU TOMIUPIOETHCS 00OB’SI30K TTOCATOBUX
oci0 BiakpuTH cupay 3a ctT. 485 KIIK Ykpainu Ha MOMEHT 0OpaHHs 3am001KHOTO
3ax0/ly II0JI0 HEMOBHOJITHBOT'O. 3aKOHOJABElb Iependadae, MO0 Il BUIAJKH
HiJISITal0Th TOKa3yBaHHIO Y KPUMIHAJIBHOMY MPOBAKEHHI 111010 HEMTOBHOJIITHIX.
Ile o3Hauae, 1o, K MpaBUio, (PAKT BCTAHOBIEHHSA LUX OOCTaBUH MOXE OyTH
Mi3HIIIIE MOMEHTY OOpaHHs 3amoODKHOro 3axoay (Hampukias, JOMUAT BYUTEISA
IIIKOJTM, B SIKI HABYA€ThCS HEMOBHOJITHIN MiAO3pIOBaHUMN, TOMUT OAaThKIB abo
3HAHOMHUX HETOBHOITHBOTO ITiJI03PIOBAHOT0, OTPUMAHHs JIOKa3iB Mpo Micie
NPOXUBAHHA HEMOBHOJIITHHOTO IMiJO3PIOBAHOI0). SIK TMpaBujo, HAa MOMEHT
3aKIHUEHHSI JOCYJ0BOTO PO3CIilyBaHHS CJIIYOMY BiIoMi BCi OOCTaBUHH, IO
CTOCYIOTHCS 0COOH Mio3proBaHoro. ToMy, 3a BIZICYTHOCTI MPSAMOT BKa31BKH, IILITKOM
HMOBIpHO, IO 3aKOHOJIABEI[b HE IMOKJIAB Ha CIIAYOTO CYIII0 YU CYJ OO0OB’S30K
BCTAHOBJIOBaTH BCi oOcTtaBuHHU, mnependadeni cr.485 KIIK VYkpainu, npu
3aCTOCYBaHHI 3a11001KHOTO 3aX0/1y 00 HEMOBHOIITHROTO [3].

BiamoBigHo, Tpu BUPINICHHI NUTaHHS IIPO JOMUIBHICTH 3aCTOCYBaHHS
3amo0KHOTO  3aXOAy JIO0 HEMOBHONITHBOTO, OOpaHHS KOHKPETHOTO BHUIY
3amo01>KHOTO 3aX0/1y Ma€ IPYHTYBAaTHUCS, HacaMIepe/I, Ha oro BiAMOBITHOCTI METI
(To0TO, UM AOMOMOKE BiH 3aMo0IrTH crpo0aM HETOBHOJITHBOTO MEPENTKOIHKATH
MIPOBECHHIO JOCYIOBOI'0 PO3CIIiTyBaHHS, BTEUl 13 3a7M CYJOBOTO 3acCilaHHs abo
3HHIIEHHIO TIPEIMETIB, sIKi MAIOTh BIIHOMICHHS JO KPUMIHATHHOTO TIPOBAKEHH).
Ie muTanHs CiTix pO3TASAATH 3 HACTYIMHHUX Mo3uIlii. [Ipn Bu3HaueHH1 epeKTUBHOCTI
MPEBEHTUBHUX 3aXO0/IiB 1010 HETIOBHOIITHIX Ba)KJIUBO BPaXOBYBATH, YU JOCIATHYTh
BOHU OaxaHOTO pe3ynbTary abo edekry. Hampukinasa, SKIo HENMOBHOMITHIA HeE
Mpalto€e 1 BYUMHAE KPaJKKy, a OaThbKU HE Jal0Th IPOIIEH Ha 3aCTaBy, TO 3aCTaBa €
Hee(eKTUBHOIO. Y TaKOMY BHIIQJKy 3acTaBa MOXKE MPHU3BECTH A0 TOTO, IO
HETMOBHOJITHIN BTPaTUTh POOOTY 1 BUNHUTDH HIINI MAaWHHOBHM 37I0UHH.
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3100yBay BUIIIOT OCBITH

OCBITHBOT'O PiBHS AOKTOP ¢inocodii
3anopi3bKOro HaI[lOHAJIBHOTO YHIBEPCUTETY

MMPOBEJIEHHSA HETJIACHUX CJIIUNX (PO3ITYKOBUX) I
HHPU PO3CIIAYBAHHI KPUMIHAJIBHUX ITPABOITIOPYULIEHD,
NEPEJBAYEHUX CT. 114-2 KPUMIHAJIBHOI'O KOJEKCY YKPAITHU

B ymoBax mnoBHOMacmTabHOro BTOpPrHeHHs Pocii Ha TepuTOopilo Hamoi
JepkaBH, YKpaiHa BcTajia epes HeJJOCKOHAIICTIO 3aKOHO/IaBCTBA B YMOBAX BiifHHU.
Tak omniero 3 mpoOeM MovYaTKy BIMCHKOBHUX [ Oyia 3iOMKa Ta MOMIUPEHHSIM Y
corMepekax BiZIeo 3 epeCcyBaHHIM yKpPaiHChKUX BIMCHK.

OTpuMyrour HOBI BUKJIMKH ICHYBaJla HarajbHa MoTpeda BHECCHHS 3MIHH 10
KPUMIHAIBHOTO  3aKOHOJABCTBA JUIi  €(EKTUBHIMIOl MPOTHAII  3arpo3am
HaIllOHAJBHIM  Oe3melli, pe3yJabTaTOM I[bOTO CTaj0 BHECEHHS 3MIH 0
KPUMIHAIBHOTO KOAEKCY Y KpaiHu IIUITXOM JOTOBHEHHS HOT0 3MicTy cT. 114-2, axa
nependavae BIANOBIMANBHICTh 32 HECAHKIIIOHOBAaHE MOIMMPEHHsS iH(opmallii mpo
HaIpaBJICHHS, TIepeMileHHs 30poi, 030poeHHsT Ta OOHOBUX TpHIIAciB B YKpaiHy,
pyX, nepemMimenns adbo po3mimieHHs 30poitHux Cun YKpaiHu 4 iHIIHX YTBOPEHUX
BIJIMOBITHO 10 3aKOHIB YKpaiHW BIHCHKOBHX (OpMYyBaHb, BUMHEHE B YMOBax
BOEHHOTO a00 HA/3BUYANHOTO CTaHy.

st po3cmigyBaHHS KPUMIHAIBHUX TPABOMOPYIIEHb MEpeadauyeHux €0
CTATTEIO CIIMUl MOKYTh IMPOBOJIMA HETJIACHI CITIIUl PO3IIYKOBI [lii, caMe MOPSAO0K Ta
HEOOXITHICTH 1X IPOBEICHHS MU OU XOTUH PO3TISIHYTH. BapTo 3BepHYTH yBary, 1o
BinnmoBigHo HOpM KIIK Vkpainu nernmacHi cmigdi (po3mrykosi) aii (mami — HCPJI)
MOXXYTh MPOBOJUTHUCH JIHIIE MPHU PO3CIITYBaHHI TSHKKHX a00 OCOOIMBO TSIKKUX
KPUMIHAJTBHUX TMPABOIMOPYIIEHb, @ TOMY iX 3aCTOCYBAHHS MOJJIMBE JIMIIE TPH
IHKpUMIHYBaHHI ~ 0c001  BYMHEHHA  KPHUMIHAJbHOI'O  MPABOIMOPYILICHHS,
nependoavyeHoro 4. 2, 3 cr. 114-2 KK Vkpainu.
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Crnin 3BepHYTH yBary, 10 KpUMIHAJIBHO KapaHUM JissHHSIM 3a cT. 114-2 KK
Vkpainu € Oynab-gke, a He Juile myOsiuHe, NOIMPEHHs BIANOBIAHOI 1HpOpMaIlii,
TOOTO MOBIAOMJICHHS TaKO1 1H(pOpMaIlli HEBU3HAYEHOMY YHCITY 0ci0 (xoua O omHii
JIOJIMHI) HE3aJIeXHO BIJ CHOcoO0y Takux Al (yCHO, MHUCBMOBO, IPYKOBAHUM
Croco0oM, 3a JOMOMOTrOI0 KOMIT IOTEPHOT MEpPEXi, OTOJOLIEHHS B IyOJIYHOMY
BUCTYyNl Ha 300pax, MITUHTY, 3acigaHHl TOINO, Yy TBOpPl, W10 MyOJIIYHO
JIEMOHCTPYEThCS TOIIIO) [2, ¢. 556].

OgHuM 3 OCHOBHUX Ta €(QEeKTHMBHUX CIOCOOIB 30MpaHHs JOKa3iB IpU
PO3CITiIyBaHHI 3a3HAYEHUX KPUMIHAJIIBHUX MPABONOPYIIEHb € 3HATTS 1H(pOpMaIlii 3
€JICKTPOHHUX KOMYHIKAIIHHUX MEPEK.

HeoOxigHicTh 3HATTS iHGOpMAIIIl 3 €JIEKTPOHHUX KOMYHIKAIIMHUX MEPEx
MOX€ BUHUKATH Yy BHIQJKaX KOJM HasBHI BIIOMOCTI, IO B €JIEKTPOHHII
iHpopMarlliitHii cuctemi abo ii yacTuH1 € 1HGOpMAILlis, 110 Ma€ 3HAYEHHS IS
JIOCYJIOBOTO po3ciiilyBaHHs. B maHomy BUManKy, BaXJIMBOIO € iHGOpMAIlisS 111010
BCTAQHOBJICHHS OCi0, NMPUYCTHUX JO BUMHCHHS MPOTHUIIPABHUX JIii, BUSBJICHHS
crnoco0y, yHacy Ta MiCIsl BUMHEHHS 3JI0YMHY. 30Kpema, 4d Oyja MOIIMpeHa
iHbopMarlliss Mpo MepeMillleHHsT BIHCBK YW 030pO€HHS, 4d OyJO CIPUYHMHEHO
HACTaHHS THKKUX HACHIIKIB MEepeaHHsAM 3a3HaueHo1 iH(opmallli, XTo € KIHIIEBUM
OTpUMYBaueM HaJIaHUX BiZIOMOCTEH.

['onoBHUMHU yMOBaMH JOMYCTUMOCTI JOKa3iB, OTPUMAaHUX TMPH MPOBEACHHI
3a3HAYEHOI HEIJIacHOI CIIIU0i PO3IIYKOBOI Jii, € OJHOYACHE JOTPUMAHHS TPbOX
YMOB — II¢ HEOOXITHICTh YHIKaJIbHO 1JICHTH(IKYBaTH aOOHEHTa CIOCTEPEIKCHHS,
€JIEKTPOHHY KOMYHIKAI[IHHY MEpexy Ta KiHIleBe (TepMmiHajabHEe) 00JIaJiHaHHS, Ha
SAKOMY MO>KE€ 31MCHIOBATHCS BTPYYaHHS y MPUBATHE CIUIKYBAHHS.

Takox Ji€eBUM CMOCOOOM pO3CIIAyBaHHS 3a3HAYCHUX KPUMIHAIBHUX
IIPABOIOPYIIEHB € IMITyBaHHSI 00CTAaHOBKHM BUMHEHHS 3JI0YMHY, SIK BUY KOHTPOIIO
32 BUNHCHHSM 3JI0YHUHY. IMITyBaHHS 00CTaHOBKH 3JI0YMHY IOJIATAE B AISIX CIITIOTO,
YIOBHOBaYKEHOI 0COOM, 3 BUKOPHUCTAHHAM IMITAIIHHUX 3aC00iB, SKi CTBOPIOIOTH Y
OTOYYIOUHUX YSIBY PO BUMHEHHSI PEATbHOTO 3JI0YHMHY, 3 METOIO HOT0 3amo0iraHHs Ta
BUKPHTTS BIJOMOT YU HEBITOMO1 0coOu (0ci0), sika TIaHyBaja Yd 3aMOBJISLIA HOTO
BYMHCHHS [3].

Tax maroun iHGOpPMAIIiIO TPO MOKIIMBE BUMHEHHS 3JI0YHUHY, CIIT4l MOXKYTh
CTBOPUTH MAaKCUMAaJIbHO HAOJIMKEHI YMOBU IJisi BYMHEHHS KPHUMIHAIHHOTO
MPaBOMOPYIICHHA. IMiTOBaHe TmiepeMilleHHsl (TpaHCIOPTYBaHHS, Tiepenaya)
BOTHEMAJIbHOI 30poi, OOWOBMX MpuUMNaciB, BHOYXOBHX pPEUOBUH, 3aly4CHHS
iMiTaniianX 3acob0iB — (MyJspDKiB 30poi, OoenpwumaciB, BHOYXIBKH), a TaKOX
TPAHCTIOPTHUX  3aco0iB, KOHTEHHEPIB TOMIO [JJs CTBOPEHHS BUIUMOCTI
MepeMillieHds] 030pO€HHS, 1MITaIlisl KOHTAKTiB, MEPETOBOPIB, MOMOBJICHOCTEH 3
ocobamu, TPUYETHHUMH JO OpraHizamii Ta mnepemimeHHs o030poeHHs. I[lpote
IMITYBaHHSI Ma€ YiTKi MEX1 - BOHO HE TIOBUHHO TPOBOKYBAaTH 0CO0Yy Ha peaibHe
BUMHEHHS 3JI0YMHY, /10 SIKOTO BOHA He OyJyia cxuibHa paHiile. MeToro € nepeBipka
(aKTUYHUX M1103p Ta OTPUMAHHS PEUOBHUX JI0Ka31B MPOTUIPABHOT A1SLIIBHOCTI.

OtpumanHns 10380y Ha npoBeneHHss HCPJI periiameHTOBaHO KpUMIHAIBHO-
MpoIeCyalbHUM 3aKOHOMABCTBOM. 3as3HaueHi Buime Buau HCPJI[ moxyTh
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MIPOBOJUTHUCH BUKIIIOYHO Ha MIACTABl YXBaJu CIIIYOro Cynal. BukiouHno ciaigunii
Cyaass Ha TMiAcTaBl BMOTHUBOBAaHOTO KIIONOTAHHS CTOPOHM OOBHHYBAuY€HHS
YIOBHOBa)XEHMI HamaBaTh A03BU1 Ha mnpoBeaeHHs HCPJ[ 3 norpumanHsIM
BCTAHOBJICHUX 3aKOHOM BHUMOT. CaMOCTIHHO IpUMMAaTH PIILIEHHS PO MPOBEICHHS
KOHTPOJIIO 3a BYMHEHHSM 3JIOYMHY a0o0 3HATTA 1HQOpMaLii 3 eJIeKTPOHHUX
KOMYHIKaLlIHUX Mepex ciiguui He Moxke. Lle BaxiiMBa mpoliecyaibHa rapaHris,
sKa yoesrneuye BiJ] MOXKIJIMBUX 3JI0BKUBaHb MiJ] yac mposeaeHHs 1iei HCP/I.

Ha renepimHiii yac po3MeXyBaHHS KpPUMIHAIBHUX MPABONOPYIIEHb,
nependayenux 4. 2,3 ct. 114-2 ta cr. 111 KK VYkpainu € npeameToM AMCKycii Ta
0OroBOpEHHS, OJJHAK MPOLIEC PO3CIIITYBaHHS Ta JOKAa3yBaHHS BUMHEHHS 3a3HAYCHUX
3JIOYMHIB, $SKI TMOJSATalOTh B TMOIIMPEHHI 1HQoOpMalii Npo HaIpaBICHHS,
nepemimieHHs 30poi, 030poeHHs Ta OOMOBHMX MPUNACIB € ICHTUYHUM. 3a3HaueHe
6e3nocepeiHbo 0yno BpaxoBaHo BepxoBuum CyZoM npH yXBajieHI NOCTAaHOBU BiJ
24 xsitHa 2024 poky y crpasi 743/149/23, B skiit BepxoBaum CynoM BU3HAHO
HAJIC)KHUMHU Ta IOMyCTUMHUMHU J0Ka3u oTpuMaHHi nuissxom nposenenns HCP/I, o
JIOIATKOBO IMIATBEPXKYE MOXKIJIMBICTH Ta HEOOXIJTHICTh iX NPOBEACHHS IIPHU
PO3CITiIyBaHHI 3a3HaYEHUX KPUMIHAJIBHUX MPABONOPYIIEHb.

Cnucok sukopucmanux oxcepen ma Jimepamypu:
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pen. M. 1. Menwsauka, M. 1. XaBpontoka. 10-te Bu., mepepo6.1. Ta qonoB. Kuis : BJ]
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IIPOBAKCHH1», 3aTBEpKEHA HAKa30M BIJI 16.11.2012
Ne 114/1042/516/1199/936/1687/5.
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3100yBayKa BUIOT OCBITH

nepiioro (0akaaaBpChKOro) piBHS BUIIOI OCBITH
JIHITPOBCHKOTO AEP>KABHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIpaB

THOOPMAIIMHO-AHAJITUYHA AIJIBHICTD OIEPATUBHUX
IHNPAIIBHUKIB HAIIIOHAJIBHOI ITOJIIIII:
JAESAKI ACIIEKTH TA OCOBJIMBOCTI

Bin moyaTky BOEHHOTO CTaHy B JIif04€ 3aKOHOJABCTBO Y KpaiHu Oys10 BHECEHO
Ty HU3KY 3MiH, SKi BUKJIMKaHI pealiiMu chborojieHHs. HacKiibku BUMpaBIaHUMHU
€ Takl 3MIHM, YM HE 3BYXYETbCS 00'eM mpaB 0Ci0, 100 SKUX 3I1HCHIOETHCS
OIepaTUBHO-PO3IIYKOBA AISIbHICTH Ta YU HE BIUIMHYB BOEHHU CTaH Ha 3/11CHEHHS
OTIEPATHBHO-PO3IIYKOBOI JAISIILHOCTI ONMEPaTUBHUMHM Tiapo3aiitamu HamioHanpHOT
HOJIIIT — I1i TUTaHHS Ha0yBarOTh OCOOIMBOT aKTYaIbHOCTI JJIs1 choroaeHus [1].

Cepen 1ux 3aKOHOJABUMX AaKTIB, sIKI CYTTEBO BIUIMHYJIM Ha JiSUIBHICTH
OTIEPAaTHBHUX Ta CIIIUUX Migpo3auIiB HarionansHoi mominii Ykpainwm, ciing
3BEpHYTH yBary Ha Jiesiki 3 HUX. 30Kpema, 3 MeToro 3a0e3nedeHHs e(heKTUBHOCTI
3MIMCHEHHS KPUMIHAJIBHOTO MPOBAKEHHS Ta peaiizallii MOBHOBa)XKEHBb MO B
yMOBax BOEHHOTO cTaHy BepxoBHow Panoro Oyiio mpuiiHATO HHU3KY 3aKOHIB, SIKi
oynu mignucani [Ipesunentom Ykpainu. [lo-nepire, e 3akon «IIpo BHeceHHs 3MiH
1o 3akoHiB Ykpainu «IIpo Hamionaneny momimito» Ta «lIpo HQucrurmminapamii
cratyT HarioHanpHO1 modimii YKpainu» 3 METOI0 ONTUMI3allil TisTIBHOCTI MOJMIIIi, Y
TOMY YHCII I Jac Jii BoeHHOro ctany» Ne2123- IX Big 15 G6epesns 2022 poky.
Janum 3akoHOM Ha Tepioj il BOEHHOTO CTaHy OPraHd TMOMIIii HaIUISIOTHCS
JOJTATKOBUMH TMOBHOBAXCHHSMH. JIOTIOBHEHHS CTOCYIOThCS THUTaHb B3a€EMOJIT
OpraHiB 1 IMAPO3IUTIB B TOMY YHCII OINEPAaTHMBHUX miapo3aiuriB Harmomimii 3
JIep’)KaBHUMH OpraHaM{, OpPTaHAMH MICIIEBOTO CAMOBPSYBAaHHS, IOPUINIHUMHU
ocobamMu, OKpEeMHMH TpPOMAJsHAMH, Y TOMY UHCJIl IIOJAO yTPUMAHHS
BIICHKOBOIIOJIOHEHNX,  3a0e3MeUYeHHsS  KOHBOIOBAaHHA  3aTpHMaHUX  0ci0,
pO3MIHYBaHHA Ta JOMYCKYy TOJINEHChKUX JO MPOBEACHHS CIellalbHUX
BUOYXOTEXHIYHUX POOIT, CHPUSHHS TPOMaAsSH OINEPATUBHUM MIAPO3ALIaAM
KPUMIHAIBHOT MOJIIT Y IPOTUII] 37I0YMHHOCTI TOIIO0. 30KpeMa, 3MIHU CIIPSIMOBaHI1
Ha BpETYJIIOBaHHS MUTAaHHS 30upaHHA OlOMETPUYHHUX JaHUX 0Ci0, y TOMY YHUCIHI
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HUISIXOM JaKTUJIOCKOIIIOBAHHS, a TaKOX PO3IIMPEHHS MEpesiKy MiACTaB i
3YNUHKH TMONIIEHChKUM TPAaHCHOPTHOrO 3aco0y Ta HOro MepeBipKH, a TaKOXK
nepeBIpKU BOIIB Ta nacaxupis. Jlo Toro x, Jucnumninapuuii cratyt HanionansHO1
MOJIILIIT TOMOBHIOETHCSI HOBUM PO3JUIOM, SIKMI BU3HAYA€ OCOOIMBOCTI IIPOBEICHHS
B HamioHnanpHii momiiii ciry>k00BOro po3ciiyBaHHs B MEPIOA /il BOEHHOT'O CTaHy.
[To-npyre, ne 3akon «IIpo BHeceHHs 3MiH n0 KpuMiHaIbHOTO MPOIECYaTbHOTO
KOZIEKCY YKpaiHM HI0JI0 YAOCKOHAJIEHHS MOPSAKY 3IIMCHEHHS KPUMIHAJIBLHOTO
MPOBAKEHHSI B YMOBax BoeHHOTO yacy» Ne2201-IX Bix 14 xBitas 2022 poky [2].
OcHOBHUMHU Cy0’€KTaMU ONEPATUBHO-PO3IIYKOBOI IPOTUIIT 37I0YMHIB € MIAPO3ILTH
KapHOTro po3IIyKy. 30KpeMa, A0 (PyHKIIIH MiApO3LT1B KAPHOTO PO3IIYKY HATEKHUTh
NIOTICPE/DKCHHS, BUSBJICHHS, TPUIMHCHHS 1 PO3KPHUTTS 3JI0YMHIB, BYMHEHUX
yJyaCHUKaMHU  OpraHi30BaHUX 3JOYMHHHUX TpPyN, 3J0YMHHHUX OpraHi3ailiu,
O0aHauTChkUX (hOopMyBaHb. Pe3ynbTaTUBHICTD AISUIBHOCTI OMEPATUBHUX MIAPO3A1UTIB
y 00pOoTHO1 31 3JI0YMHAMH OE3MOCEePETHBO 3aIEKHUTh BiJl SKICHOT'O, CBOEYACHOTO 1
JIOCTaTHLOTO 1H(OpMaIliitHO-aHATITUYHOTO 3a0e3neueHHs i€l AispHOCTI. Cepen
cy0’extiB HarioHaibHOT MOiIii onepaTUBHO-PO3IIYKOBY MPOTUIIIO 3T0YUHHOCTI
BIJIMOBIIHO 70 (YHKINIA MIAPO3AUTIB TOMIMIT MOXYTh 3AIMCHIOBATH JIMIIIE
MIIPO3UTH KPUMIHAIBHOT Ta CrielianbHoi momirii [3].

binbuiicTio BYeHHX, y TeOpii ONMEpaTUBHO-PO3IIYKOBOI JISIBHOCTI (aii
OP]1), mpuitasato Bu3Hauatu, 1o cyo’ ekt OPJl — 1e crnemiagbHO YyIOBHOBaXKCHUHN
opran a0o WAPO3AUI, IO BIAMOBIIHO 0 BHU3HAYEHOTO 3aKOHOJABIIEM
(GYHKIIOHAIBHOTO MpPU3HAYEHHS, Pealli30By€ KOMIUIEKCHI MOBHOBAXKEHHS II0JI0
3aCTOCYBaHHS crieniabHUX cuil Ta 3aco0iB OPJ] 3 momyky 1 dikcarii pakTuaHuX
JAHUX TIPO MPOTHIIPABHI JISTHHSI OKPEMHUX OCI0 Ta TPyI, BIAMOBIAAIBHICTH 32 SIK1
nepenbadeHa KpuMmiHadbHUM KOAEKCOM YKpaiHU, pPO3BIAYBAIbHO-IIPUBHY
TISTBHICTh CHEIaIbBHUX CIYXO 1HO3eMHHUX JIep)KaB Ta oOpraHizaiii 3 METO
NPUITMHEHHS TPaBOMOPYIIEHh Ta B IHTEpecax KPUMIHAJIBHOTO CYIOYMHCTBA, a
TaKOX OTpUMaHHS iHQopMmarllii B iHTepecax Oe3meKu T'poMajsiH, CyCHIbCTBA 1
nepxasu [4].

VY cywacHuil mepioi TOCUTh PO3IMOBCIOKEHOI0 € TpobiemMa Toro, IIo
dbyHIaMEHTaTbHUX 3HAHb 3/I00yTHUX IPABOOXOPOHISIMH B XOJ1 HaBYaHHSA Ta
npodeciiiHOro  CTaHOBIEHHS  HEJOCTaTHHO JUIS  YCHIIIHOTO  BUPIMICHHS
npodeciiiHuX 3aBiaHb, 3 SKUMH BOHHM 3yCTPIYAIOThCS TiJ YaC BUHUKHEHHS
HE3BUYHHMX OOCTaBMH MISTIBHOCTI Ta HemepeadadyyBaHUX CHUTyaIllii B Mporeci
BUKOHAHHS TOCaJ0BUX 000B’s3kiB. I[lepemayciM, 1€ MOSICHIOETHCS MOOUTBHICTIO
MPaBOBOT CUCTEMHU, MTOCTIHHUMHU 3aKOHO/IaBYMMH HOBOBBEJICHHSIMU Ta MIHJIHMBICTIO
qacy, 10 HEBMMMHHO PYXAEThCS B OIK IHHOBAIIIM.

3 MeTo SKICHOTO BHUPINICHHS 3aBIaHb NpodeciiiHoro xapakrtepy,
CHiBpOOITHUKAM MPABOOXOPOHHOT CUCTEMHU YCiX PIBHIB Ta MiIPO3ALTIB aOCOIIOTHO
HEOOXITHO Ha BHCOKOMY pPIiBHI OMAaHOBYBAaTH OCHOBHI aCIEKTH Ta OCOOJIMBOCTI
opraizaiii iHbopMalliitHo-aHamiTHYHOT AismbHOCTI (mani [IA]l), a Takox MOCTIHHO
iX 3aCTOCOBYBAaTH B MPaKTUYHIA AisIbHOCTI. Metoauky TAJl mociimkyBain Taki
BueHi sk [. T. MyxoBcbkuid, I. P. bognap, I. B. 3axaposa, B. M. Bapenko Ta iH.,
mpoTe TpodiieMaTnka €(PEeKTUBHOTO OIAHYBAHHS Ta 3aCTOCYBAHHS 3a3HAYEHUX
KOMIIETEHI[1M 3aIUIIAETHCS K HEJOCTATHRO JOCIII)KYBAaHOI0, TaK 1 HOPMATUBHO HE
BPETYJIbOBAHOIO.
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Acnexktn Ta ocobnuBocTi IAJ[, AK KOHIEMIS METO0J0rii MiAXO0IIB 10
OMpalIOBaHHS CIY>KOOBUX MOMEHTIB YW BHUpPIIIEHHS MNpOoQeciiHUX 3aBlaHb
moOyzoBaHa Ha OJHOYACHOMY OIIAHYBaHHI TPhOX BaXJIMBUX CKJIAIOBUX
npodeciiiHoi  JIAIBHOCTI:  ONpalfoBaHHI  iHpopMalii, JOKYMEHTAIbHOMY
CYNPOBOJIPKEHH1 Ta MPUHHATTI YIPaBIIHCHKUX pilieHb. Meroau 3aiiicHenHs [A/L,
BIJIHOCHO YacTO, OTOTOXKHIOIOTh 3 IHIIMMHM METOJaMU MPOBEICHHS aHalli3y Ta
OPUMHATTSA pillleHb, aje BOHM MalOTh 1 CBOIO cHeludpiky — iX 3a3BUyai
BUKOPUCTOBYIOTh M1l Yac BUPIIICHHS HETUIIOBUX CUTYalllid, TpoOiIeM, CKIaJIHUX 1
HECTPYKTYPOBAHUX 3aB/laHb. PI3HOMaHITHICTb Tally3e¥ MISJIBHOCTI CIIBPOOITHUKIB
HamionanpHoi mnominii YkpaiHu o0OyMOBIIOE IIMPOKHM CHEKTp METOMIB, SKi
KIacu(IKyIOTh 3a PI3HUMU KpUTEpIIMH. 30KpEeMa, BHUOKPEMIIIOIOTH METOIU
TEOPETHUYHOTO 1 MaTepladbHOTO MiJIXO/AIB, 10 OXOIUIIOIOTH 1Ty CUCTEMY 3aXO/iB,
SKi pealli3yloTh 3 ypaxyBaHHSIM KOHKPETHHUX YMOB.

VY OuIbIl KOHKPETHOMY BHUIJISI/, 1O OCHOBHOI I'PYyIH JI€BUX METOAIB, IO
3aCTOCOBYIOTh B mporieci IAJ] MoxkHa BigHECTU: aHai3, CUHTE3, a0CTparyBaHHS,
y3araJIbHCHHsI, TIOPIBHSHHS, OIUTYBaHHS, CIIOCTCPEKEHHS, EKCIICPUMEHT,
CTAaTHCTHUYHHUMA aHai3; MOJICTIOBaHHS, CKCICPTHA OIlIHKA; 3TOPTaHHS 3MICTY
iHbopmarlii (pedepyBaHHs, aHOTYBaHHs) 1 y3araJbHEHHS (CTBOPEHHS OTJISAOBOI
iHdopwmarii); goBigKOBO-iH(pOpMamiiHuii ymoBuBia [5]. Ha wamy aymky, BapTo
OKpEMO 3aKIEHTYBaTH yBary Ha MeToJax Oe3MOCepeIHbOTO aHalizy Ta
MOJIEITIOBAHHSI, [0 HAJIEKATH /10 aHATITUKO-TIPOrHOCTUYHUX METO/IIB Ta CTAHOBIISTH
CYKYITHICTh KOMIUIEKCHUX METO/I1B, TIOB’ I3aHUX 3 OMPAIFOBAHHAM, KJIacu(iKaIli€to,
iHTepnpeTaniero iHpopmariii. CaMme 3aBISIKH CBOEYACHOMY IX 3aCTOCYBAHHIO
BiIOYBA€ThCSI YCBIAOMJICHHS THUX YW I1HIIMX TPUYMHHO-HACIIIKOBUX TIOMIH,
OTPUMYETHCSI CBOEYACHE MOACHEHHS (DaKTIB Ta 3AIMCHIOETHCS JIOTIYHE CKIIaJaHHS
POTHO31B  MOKJIMBUX BapiaHTIB MOAAJIBIIOr0 po3BUTKY mnofid. I[loctymose
3aCTOCYBAaHHS BHIIIE 3a3HAYEHOTO 0€33alepedHo CIPUITUME MPUUHITTIO HANOUIBII
3BaXKEHOTO aJICKBaTHOTO pimeHHs. [IpoTe, BaXKIUBY poJib y IIbOMY, BIITPA€E TAKOK
IPOIIeC YXBaJEHHS PIIIEHHS, IO OOOB'I3KOBUM YMHOM Ma€ 3I1MCHIOBATHUCS Ha
OCHOBI 00'€KTHBHOT'O aHaJi3y 00CTaBUH, KOHKPETHUX OCOOJIMBOCTEH Ti€l UM 1HIIOT
cCUTyarlii.

VY migcyMKy, BBa)KaeMO JOUUIFHUM HaraJaTH Mpo METOJI MOPIBHSHHSA, IO €
dbyHIaMeHTanbHO HEOOXIMHUM i (OpMyBaHHS BHUCHOBKY MpPO TMOAIOHICTH 4U
BIIMIHHICTh O00’€KTIB 3TiIHO OTPUMAHOTO JOCBiAy, (HakTiB MJIHCHOCTI Ta
0co0JMBOCTEH KOHKpETHOTO BUNAAKY [6]. Llei MeTox € oqHUM 3 HANTOIIMPEHIIIHX
3Q)UI  3HAXODKEHHS 3aKOHOMIPHOCTEH, SK 3arajlbHUX, TaK 1 JIOKaJbHHUX,
MPUTAMaHHUX OJHOMY 200 KUTBKOM 00’ €KTaM.

Omxe, BuBueHHs MeToiB [AJ] Mae GpyHaameHTanpHe 3HaYCHHS Y BUKOHAHHI
npodeciitnux (QyHKIIH omnmepaTUBHUX MPAIiBHUKIB, 1 € 000B’I3KOBUM YHHHUKOM
JUTSL TOCSTHEHHSI OYIKYBaHHMX PE3YNbTaTiB MpodeciitHoi MisiibHOCTI, (hOpMyBaHH1
KOMITETEHTHOCTEH Ta SKICHOTO JTOCBITYy, KOMIUIEKCHOMY BHKOHAHHIO TMOKJIAIEHUX
MOBHOBa)XKeHBb. Ha Hamr morisi, Taka MisUIbHICTh Ha MOCTIHHIA OCHOBI mepembadae
BJIOCKOHAJICHHSI HaBUYOK SIK KOXXKHOTO OKpeMoro (axiBIls, Tak 1 yCl€i CUCTEMU
TISJIBHOCTI TTPAaBOOXOPOHHUX OPraHiB B IIJIOMY, II0 O€3MOCEPEAHBO 3aJICKHUTh BiJl
YCB1IOMJICHOCTI Ipo(pecioHani3My 311MCHIOBAHUX [I1i 1 CbOTOHI, 1 B MAIOYTHbOMY.
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Ha npots3i octanHix pokiB B YKpaiHl CHOCTEPIraeTbcsi BKpal CKJIaIHA
KpPUMIHOT€HHA CHUTYyalllsl, IKa XapaKTEePU3YEThCA MIABUIICHUM PIBHEM 3POCTAHHS
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He BukitoueHHAM € i TeHICHIIisl HOLIUPEHHS HACUJIbHUIIBKO1 3JI0UMHHOCT1 HAOyTTS
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HOBUX ()OPM BUMHEHHS Ta AKICHUX 3MiH. HacHIbHULBKI 3JI0YMHU MOCATAIOTh Ha
Oe3liHHE OJaro — OKUATTA JIFOAMHM, 1i 370pOB’S, TUIECHY Ta ICUXIYHY
HEJIOTOPKAHHICTb.

HacunbscTBo B3araii, a o0coOJMBO KpUMIHAJIbHE, CTBOPIOE aTMOC(EPY CTPaxy,
HEBIIEBHEHOCT1 Yy CBOid Oe3lell, 3aHENOKOEHHI MpO M0N0 OJMU3bKHUX. 3BIACH
BXKJIMBICTh 1 HEOOXIJHICTh 3aXHCTy OCOOMCTOCTI BiJi HACWIbCTBA, IO €, 3a
3arajJbHUM BHM3HAUYEHHSIM B JIiTepaTypi, HalOUIbII HeOe3neyHow (OpPMOI0
3JIOYMHHOI TISUTPHOCTI, @ TOMY TUTaHHSIM TOTIePEHKCHHS HACHIIBHUIIPKUX 3JIOYHHIB
Ta 3aXMUCTY 0COOM BIJ] HACUIIBLCTBA CJIII MPUILISATA 0cOONMBY yBary [1, c. 148].

[TpoGnema HaCHITBCTBA € OJIHIEI0 3 HAUTOCTPIMINX MPOOJIEM YChOTO JIFOJICTBA
Ha MPOTA31 BChOrO Hacy. BpaxoByiouu pi3HOMAaHITHICTH Ta PI3HOCTOPOHHICTD
HACWJIBHMIIBKOI 3JIOYMHHOCTI, OCTAHHS BUCTYIA€E 00’ €KTOM JOCIIHKCHHS 0ararbox
HayK, TAKUM YWHOM JIOCTIDKYETHCS MDKIMCIMIUTIHApHO. B3arami mpoOiemaTuka
HAaCWJIbCTBA  MOXK€  PO3TJSAJATHCS B ICTOPHYHOMY,  COI[IOJIOTIYHOMY,
HOJIITOJIOTIYHOMY, TICUXOJIOTIYHOMY, FOPHIMYHOMY acnekrax. BogHouac, 3 TOYKH
30py KPUMIHAJbHO-TIPABOBMX HAyK, HACHJIBCTBO JIOCIIKYETHCS KpPi3b HPH3MY
KPUMIHOJIOTTYHOT'O, KPUMIHATICTUYHOTO Ta KpUMIHAJIbHO-TIPABOBOTO acnekTiB. [Ipu
I[bOMY, BKa3aHl acCleKTH MOXXYTh OyTH IHTETpOBaHi B PI3HOMAaHITHI MiJCUCTEMHI
JTOCJIIJDKEHHSI, 30KpeMa TeHITeHIliapHi, BIACHKOBI, TCUXOJOTTYHI, CEKCOJIOTIYHI,
CyJIOBO-MEIMYHI, TICUXiaTpuuHi, Tomo. KpiM TOro, BapTo 3ayBa)KUTH, 11O ICHYE
crerjiaibHa HayKa — BIOJICHTOJIOT1, sIKa JIOCHIJKY€E caMe HACUIIBLCTBO, aHAII3YIOUH
NPUYUH, YMOBH, JETEPMIHAIII0 HACHJIBHUIBKOI MOBEAIHKH, (OPMHU Ta METOAM,
HACJIIJIKH, a TAKOXK PO3pO0JIsiE METOAM MOIEPEIKEHHS Ta MPOTU/TIT.

KpuMinanbHa BIOJIEHTOJIOTIS — 1€ HayKa MPO HACHUIIBLCTBO, HOTO O3HAKH Ta
BUM, HACWIbHMIIBKY TOBEAIHKY, HACWJIBHMIIBKY arpecMBHY 3JIOYMHHICTH, IX
3aKOHOMIPHOCTI, ICTepMIHAHTH, 3aX0/IH 3aMI00IraHHs Ta MPOTHUI11 HACHIIBCTBY [2, C.
840]. Bomnouac, aHami3yroud TOHATIMHMM amapar, BapTO 3ayBa)XKUTH, IO
JOCJTIJDKCHHsSI HAaCHJIBHUIIBKO-CEKCYaJbHUX 3JI0YMHIB Ta B3arajai pO3yMiHHS
KOMILUIEKCHUX TPUYMH 1 MEXaHI3MIB CEKCyalbHUX JeBialliid, sIKi MPU3BOJSTH IO
HACHUJILHUIIPKOI TIOBEIHKM TIOKJIAJeHO Ha KPUMIHOIIEPBEPCOJIOTII0, OJIHAK HE
BUKIIFOYAIOYH €JIEMEHTHU TaKOi 3 KPUMIHAIBHOT BIOJIEHTOJIOT 1.

Tak, TepMmiHOJNIOTIYHA KOHCTPYKIlS «BIOJICHTOJIOTIS»  IOXOJHUTH  BiJ
JaTUHCHKHUX ciriB violence ta 10gos, mo B mepekiaji 03Ha4YarOTh HACHIIBCTBO Ta
BUCHHS BIANMOBiMHO. TakKUM YHWHOM, BIOJIGHTOJIOTiS — BYCHHS IMPO HACHUIIBCTBO.
Po3BUTOK KprMiHAIBHOT BIOJICHTOJIOT 11, IK HAYKH IMPO HACUIBHUIIBKY 3JIOYMHHICTB,
€ OAHIEI0 13 pImIydnx CcopoO CyCHiIbCTBA MIAIATA A0 (YHIAMEHTAIBHOTO
BUPIIICHHS Ta BUKOPIHEHHS MTPOOIEeMH HACHIIBCTBA B CYCITUTHCTBI.

KpuMinanbHa BIOJIGHTOIOTISI € CAMOCTIMHOIO HayKOIO, OCKUTBKH Ma€ BIIACHUN
00’€KT Ta mpeaMeT AOCTIIKCHHS, BIACHY CHCTEMY, BaXKJIWBI (DyHKIli Hayku Ta
3aBJaHHs, IPUTAMAHHICTh 0COOJIMBOT METOAOJIOTIT JoCiimkeHb. Ha TyMKy BUCHUX,
00’€KTOM KPHUMIHAJIBbHOI BIOJIEHTOJOT1I € 3aKOHOMIPHOCTI COIladbHO-TIPAaBOBUX
SIBUIII, 1110 TOPOJIKYIOTh HACHUJIBCTBO, CIPHUSIIOTH MOTO PO3BUTKY T4 HETAaTHUBHOMY
BIUTUBY. Jl0 OCHOBHUX €JIEMEHTIB KPUMIHAJIBbHOI BIOJICHTOJIOT11 HaJIeXaTh, 30KpemMa
MOHATTS Ta BHAM HACUJIbCTBA, KPUMIHOJOTIYHA JETEPMIHAIlIL HACHILCTBA;
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XapaKTEpUCTUKAa OCOOM HACUJIBHUIILKOTO 3JIOYMHIIS; 3amo0iraHHs Ta MPOTHIS
HacwibCTBY [3, c. 131].

TakuMm YMHOM, KpUMIHAJIbHA BIOJEHTOJIOTISA JOCHIIKY€E HACWIHHUIbKI
3JIOYMHH, PI3HOMAHITHI BUAM Ta (OPMU BUMHEHHS OCTAaHHIX, KUIBKICHO-SKICHI
MOKa3HWKHW, JUHAMIKYy, TEHJIEHIlIi Ta TMPOTHO3YBAaHHS PO3BUTKY, NETEPMIHAHTH,
3axoAu TpOoQUIAKTHKHA, MPOTUAII Ta 3amoOiraHHs. 3Ba)kaloud Ha TMepeivyeHi
3aBJaHHS MOJIMBO JIIWTH TONEPEIHHOIO BHCHOBKY, IO KpUMiHAIbHA
BIOJICHTOJIOTII TaK YW 1HAKIIE MAa€ TICHUN B3a€MO3B’SI30K 3 KPHUMIHOJOTTYHOT
HAyKOI0, SIKa B TEOPETUYHIN MJIOHIMHI MOCIAA€ MPOBIIHE MICUE Ta € CKIAJOBOIO.
MoxnuBo BUOKpeMHUTH JAediHiIi0, a came JOCIIKCHHIO KPUMIHOJIOTIYHOT
XapaKTepUCTUKH, JeTepMiHaIlii Ta 3axoJaM 3amnoOiraHHs  HACWIBHUIIBKOT
3JIOYMHHOCTI IPUAUICHO yBary CUCTEMOIO OKPEMOTO KOMIUICKCHOTO, CAMOCTIHHOTO
BUYCHHS — KPUMIHAJIBHOT BIOJIEHTOJIOT11.

Posrnsimaroun cucteMy KpHMIHAJIBHOI BiOJICHTOJIOTI, MOYKHA 3aCTOCYBAaTH
KJIACUYHHH TI0JTIUJT Ha JIBl YaCTHHM: 3araJIbHY Ta 0COOJIMBY. 3arajibHa 4YacCTHHA BUBYAE
MOHSITTS HAaCUJIbCTBA, METOJIM BUBYCHHSI HACHIIbCTBA, MIPEJAMET Ta CUCTEMa HAYKH,
3arajbHi MOKa3HUKW HACUJIBCTBA, IPUYMHKA Ta YMOBH HACHJILCTBA, 3arajibHi 3acaIu
3armo0iraHHs Ta MPOTHUII HACHIIBCTBY, 3arajibHa XapaKTepUCTHKA HACHIbHUIIBKOT
3mounHHOCTI. Oco0iuMBa 4YacTMHA BHWBYA€E€ IIOHATTSA, O3HAKW, ITOKA3HHKH,
XapaKTePUCTHKY, 3al00iraHHs Ta MPOTUIII0 OKPEMHUM BHJIaM HACHUJILCTBA, 30KpeMa
GI3MYHOMY, TICUXIYHOMY, CEKCyaJlbHOMY, JIOMAIlIHbOMY, TEHITEHIIIapHOMY Ta
mmuMm [3, c. 131].

Bapro Haronocutu, 1o KpuMiHaJIbHa B1OJICHTOJIOT1SI 0a3y€eThCsl HA MeToAaX 1
3HaHHSAX 3 PI3HUX HayK, TaKuX SK KPHUMIHOJOTIA, IICUXOJIOTIS, COIIOJIOT,
dinocodis, MeauIHa, 30KpeMa CyJoBa MEJMIIMHA 1 TcuxiaTpis Ta iHm. BoHa
CIpsIMOBaHa Ha Te, MO0 TmdIIe po3yMmiTH (PeHOMEH HACHIIbCTBA, €()EKTUBHIIIIE
OOpOTHCS 3 HUM Ta MIHIMI3yBaTH HOTO ICHYBaHHS B CYCITUIbCTRI.

Omxe, 3Baal0OuM Ha BHUIINEBUKIAJICHE MOXJIMBO JIATH BHUCHOBKY, IIIO
KpUMiHaJIbHA BI1OJICHTOJIOTIS — I1€ BUCHHSI IIPO HACHIIBHHIIBKY 3JIOYMHHICTH Ta i
JOCIIJDKEHHST B KPUMIHOJIOTIYHOMY  KOHTEKCTi. PO3BHUTOK  KpHUMiHAIBHOI
BIOJICHTOJIOTI{, SIK HAYKH MPO HACWIBHUIIBKY 3JIOYMHHICTH € OJHIEI0 13 PINTydnx
cpo0 CycmiibcTBa MIAINTH A0 (QYHIAMEHTAIBLHOTO BHUPIIICHHS Ta BHKOPIHCHHS
mpoOJeMHl HAaCWIBLCTBA B CYYaCHOMY CYCHUIBCTBI. AKTyalibHI THTaHHS
KPUMIHAJbHOT BIOJICHTOJOTIl CTAHOBJATH MIATPYHTS Ul TOJATBIINX HAYKOBUX
JIOCHIKEHD.
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JANHAMIKA 3MIH KPUMIHAJIBHUX ITIPABOITIOPYHIEHD Y C®EPI
BE3IEKU JOPOXXHBOI'O PYXY TA EKCILTYATAILII TPAHCIIOPTY
MIJ YAC BOEHHOI'O CTAHY B YKPAIHI®

I'enepanbHa acambies Opranizanii O0’eqnanux Hamiit npuitasna 2 6epesHs
2010 p. pezomromiro Ne 64/255 “IligBuimeHHs 0€3MeKH JOPOKHBOTO PYXY B YChOMY
CBIT1”, CIIIBAaBTOpaMU SIKO1 cTainu 69 kpaiH-ujieHiB, 0 peasizallii SKoi Joaydriacs
Takok YkpaiHa. BigmoBimHo g0 1mwporo mpokymenty 2021-2030 pp. y cBiTi
nporosionieHo dpyrum JlecaTunitraMm aid 13 3a0e3nedeHHs1 0e3MeKu JOpOKHbOTO
PYXY, CTPATEr14HOI0 METOIO SIKOTO MOBUHHO cTaTH ckopoueHHs 10 2030 p. KUTbKOCTI
CMepTeHl 1 TpaBM, IO € HACHIAKAMU JOPOKHBbO-TPAHCHOPTHUX mpuron Ha 50 %.
VYkpaiHa sk 1eMOKpaTHYHa MpaBoOBa JiepKaBa OpIEHTYBANACs Ha Il TUPEKTHUBH.

B Vkpaini cydacHa pnepkaBHa TMOJNITHMKAa BHU3HAYAETHCS Ta 3aKpiljieHa B
Crparerii miBUILIEHHS pPiBHS 0€3MEKU JOPOKHBOTO PYXy B YKpaiHi Ha Mepioj 10
2024 p., ska cxBajeHa pos3nopsypkeHHAM KabGinety MinicTpiB Ykpainm Big 21
xoBTHS 2020 p. Ne 1360-p [1]. Metoro miei Ctpaterii Oyio 3HMKECHHS DiBHs
CMEPTHOCTI BHACTIZOK JIOPOKHBO-TPAHCIIOPTHUX MPUTOJ IoHaiMeHme Ha 30
BiICOTKIB 710 2024 p., 3HWKEHHS CTYNEHS TSOKKOCTI HACHIJIKIB JTOPOKHBO-
TPAHCTIOPTHUX MPUTOJ JJI YYACHUKIB JOPOKHBOTO PYXY Ta 3MEHIIICHHSI COI[IaIbHO-
€KOHOMIYHHMX BTpPaT BiJ JOPOKHBO-TPAHCIOPTHOTO TPABMATHU3MY, a TaKOXK
3anmpoBaHKCHHS €(DEKTUBHOT CHCTEMHU YIIPABIiHHS OE€3MEeKOI0 TOPOKHBOTO PYXY
TUTSE 3a0€3MeYeHHS 3aXUCTY KHUTTS Ta 37J0POB’ S HACEICHHS. 3PO3YMLIO, IO TOCSATTH
TAKUX PE3yJbTATIB MOXKIMBO OYJI0 JIMIE 32 YMOB PO3BUTKY TEXHIYHUX 3aC00iB
KOHTPOJIO 32 6€3MEKOI0 JOPOKHBOTO PYXY, IO Mia Yac Aii BOEHHOTO CTaHy CTaJlo
HEPEATbHUM.

B VYxkpaini umcenpHICTh KpUMIHAIBHUX TPABOMOPYIIEHb TPOTH O€3MeKu
JIOPO’KHBOT'O PYXy Ta eKCITyaTtaii Tpancnopty 3 2017 p. mocTiifHO 3MeHITyBaacs,
ane piBeHb ix OyB 3HauHui. 24 motoro 2022 p. B YkpaiHi cuTyailisi ICTOTHO

> Te3u MiAroToOBJICHO HA BAKOHAHHS TeMH (DYHIaMEHTAJILHOro HayKoBoro jaociimkerns HJII BIT3
«Crtparerisi 3armo0iraHHs MPaBOMOPYIIEHHAM y cdepi JOPOKHBOIO PyXy Ta eKCIUTyaTalii TPaHCIOpPTY B
VYxpaini» Homep aepxaBHOi peectpanii 0120U10561.
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3MIHWIACS, TaK K OyJI0 BBEJICHO BOEHHUH CTaH, KU MPOJOBX)eHO M0 11 ceprHs
2024 p. 3po3ymuio, Mo npodiieMH BUMHEHHS 1 (ikcallii mpaBonopyumeHs y cdepi
0e3MeKr JOPOKHBOTO PYXy BIIIMIILIM HA APYrui riaH. Xoua, Ha *kajib, B yMOBax
BeJICHHs1 0OMOBHX Ali, OKynauii Ta e OKyIallii OKpeMUX TepUTOPii, OJIOKyBaHHS
aBlallliHUX MEpeBe3eHb Ta 0araTb0X MOPTIB, MPU3BEJIO /10 ICTOTHOIO 30UIbIIECHHS
aBTOMOOUIBHUX MEPEBE3€Hb MOPIBHSIHO /10 NIEP10y BBEACHHS BOEHHOTO CTaHY.

Jiist Toro, o0 OLIIHUTH TEHAEHIIT PO3BUTKY KpUMIHATBHUX MPABONOPYIIEHD
y cdepi Oe3neku TOPOKHBOTO PyXy Ta eKCIUTyaTalli TpaHCIOPTY HEOOXiTHO
OOYMCIIUTH BIIHOCHY BEJIWYMHY JAMHAMIKWA. J(MHaMiKa 3J0YMHHOCTI — 1€
KOMITJIEKCHUW TIOKAa3HUK, SKHA XapaKTepU3ye 3JIOYMHHICTh 3 KUIbKICHO-SKiCHOT
ctoponu. Bona BimoOpaikae 3MiHy po3Mipy siBHILA B 4aci (piBHA 1 CTPYKTYpHU
3JIOYUHHOCTI TIPOTATOM TEBHOTO Tepioay 4acy) [2, ¢. 72]. [lpu mpoMy mpupicT, 5K
NPaBUJIO, HE TIO3HAYAETHCS HISKHM 3HAKOM, a 3MEHILICHHS MMO3HAYAETHCS 3HAKOM «-
». BIIHOCHI BEIWYMHH JUHAMIKA MOYKHA OOYMCIIIOBATH JBOMa CHOCOOaMU:
0a3uMCHUM Ta JIAHLIOTOBUM. ba3zucHuMii n1ae 3Mory moOpiBHIOBaTH 3a TPUBAIMMN yac.
JlaniroroBuii 1ae 3MOTy OPIBHIOBATH KOXKHHUI HACTYITHUM niepiof 3 onepeaHiM. B
NPAKTUYHIA AISUTBHOCTI MPABOOXOPOHHUX OPraHiB, SIK MPaBHIIO, 3aCTOCOBYETHCA
JIUIIIE JIAHIIoroBUi cnoci6. OcoOIMBO B Cy4aCHUX YMOBaX BOEHHOTO CTaHY.

3a gecaTth PokiB B YKpaiHi cranmocs 248 tucsuy 838 aBapiil 13 TSKKUMH
Haciiakamu: 3arunyiao 34 tucsui 722 ocobu, moctpaxaanu — 310 tucsau 121
oco0a[3]. Imakmie Kaxxy4n B CepPeAHHOMY KOXHHI pik ruHe 3472 ocobu i
tpaBMyeTbess 31012 ocobu. Ha ¢oHI mHMX cepemHiX MTaHUX MH MOXKEMO
KOHCTaTyBaTH TOW (aKT, IO CIHOCTEPIraeThbCs TEHACHIS 3MEHIICHHS KIIbKOCTI
3aruONIMX Ta TPaBMOBAHMUX II Yac Jii BOEHHOrO CTaHy, ajie I1I¢ HE3HAYHE
smenImeHHs. [Ipu 11boMy HE0OXiTHO BpaxoBYBaTH, 1110 3HAYHA KUJIbKICTh HACCJICHHS
3apa3 nepedyBae 3a Mexxamu YKpainu. [Ipu 11boMy CKUIbKM BUYMHEHUX PEATbHUX
KpUMIHAIBHUX TIPABOMOPYIIEHh HE MOTPAILIAIOTH 10 OQIMIHHUX CTaTHCTHYHUX
naHux ckiaamHo ysaBuTH. O@imiiiHo y HAC € JIeKUIbKa perioHiB, JIe € THMYacoBa
OKyMaIlis Ta BEAYThCS MOCTiHHI 0010BI 1ii. 32 o}iIiHHIMHU JaHUMH — II€ TEPUTOPIis
Jlonernpkoi, 3anopizekoi, JIyrancekoi, MukonaiBcbkoi, XapKiBCbKO1, XepCOHCHKOT
obonacteit Ta AP Kpum. BBaxkaemo, mo odimiiiHi gaHi 3 OHUX TEPUTOPIA €
YPUBYACTUMH 1 XapaKTEPHU3YIOTh JUIIE YAaCTUHY IHX JOPOXKHHO-TPAHCIIOPTHHUX
MIPUTO/, SIKI BITOYIUCS HA TEPUTOPIi.

3a nanumu [laTpymnpHoi momimii, mpotsirom 2022 p. B Ykpaini ctanocs 18 628
JTII 3 3arubnumu ta TpaBmoBanuMu (y 2021 poui — 24 521). Buacnimox ATII
3arunyno 2 791 rpomanasa (y 2021 p. — 3 238), y Tomy uucai 125 giteit (y 2021 p. —
193) [4]. Tamy kaptuny mMaemo y 2023 p. 3rigHo 3 ganumu [laTpynbHOT mosimii,
npotsirom 2023 p. B Ykpaini ctanocst 23642 aBapii 3 3arudbJIMMu Ta TPaBMOBAHUMH,
o Ha 26,9 % Oinbie, Hixk y 2022 p. (y 2022 p. cramocs 18 628 JITIT). 3pocna 2023
p. 1 kinmbKicTh 3arunbmaux BHacainok JTII 3arunyno 3053 ocobu, npupicT ckiras9,4
%, a mocTpaxaanu — 29 tucsy 502 (mpupict Ha 27,5%)[5]. BogHouac 3a manuMu
Odicy renepansHoro nmpokypopa ta HarionansHoi nominii Ykpainu, B YKpaiHi 3a
yac moBHoMacmTabHoOi BiMiHM 3MeHmunack kuibkicte JTII 3 TpaBMoBaHuMH Ta
3aruomumu [6; 7]. XKaxnusa kaptuna. Lle e pas miarBepKye TOUKY 30py, IO HE
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MokHa Oyno ['eHepanbHy npoKypaTypy HAAUIITH QYHKUIAMH 300py yciel
CTaTUCTUYHOI 1H(OpMaIli PO BUMHEHI KPUMIHAJIbHI IPABOMOPYIICHHS.

[Hakme kakydd, MOXXHAa KOHCTaTyBaTH, IO 3aBIaHHA, SIKE CTAaBUJIOCS B
Crparerii miaBUIIECHHS PIBHS OE3MEKU JOPOKHLOTO PyXy B YKpaiHi Ha mepiona 110
2024 p. "e BukoHaHo. B VYkpaini He BinOylocs ICTOTHOIO 3HUXKEHHS DIBHS
CMEPTHOCTI BHACIIJIOK JOPOKHBO-TPAHCTIOPTHUX ITPUTO/I.

3apa3 HEOOXITHO pO3pOOJATH HOBI HOPMATHUBHO-TIPABOBI aKTH MIOJ0
3a0e3nedeHHs] O0e3MeKH JOPOKHBOIO pyXy B YKpaiHi, 0COOJMBO MpPH BCTYIL 10
€pponeiicekoro Coro3y, iX HEOOXITHO pPO3POOJATH 3 ypaxXyBaHHSM peajbHOT
JTIUCHOCTI Ta X moAaybIoi Aii B yaci. 3po3yMmiio, 110 HOBI 3aKOHOJIaBYl aKTH
HNOBUHH1 pO3pOOJIATUCSA 13 3aJTyUYEHHSIM IIMPOKOTO KOJIa TPOMaJICHKOCTI.

Buxonsiun 3 BHUIEBHKIIAICHOTO, BBAXKAEMO, 110 Oe3MeKa JOPOKHBOTO PYXY
NOBUHHA PO3TJISIATUCS SK CKJIaJI0Ba YaCTHHA HAIllIOHAJbHOI Oe3IeKku jaepxaBu. B
MOJIAJILIIIOMY 3 METOI0 PEAIBHOTO 3HWKCHHS KUIBKOCTI JOPO’KHBO-TPAHCIIOPTHUX
IPUTOJ] HEOOXIMHI 3MIHM 3aKOHOJABCTBA IIOJIO PEECTpalii 1 mepepeecTparrii
TPAHCTIOPTHUX 3ac00iB, OCOOIMBO THUX, II0 OyJM BBE3€H1 B MEpioj Jii BOEHHOTO
crany. Takox moTpioHO Oynme poszidpartucs 1 3 BUIAHUMH BOJIACHKUMH
MOCBITYEHHSMHU MPOTATOM J[1i BOEHHOTO CTaHy. BBajkaemo, 1110 micys 3aKiHYeHHS i1
BOEHHOTO CTaHy OyJe HEOOXIJJHO TMPOBECTH TIOBHY NEPEPeecTpalliio ycix
TPAHCIIOPTHUX 3aCO01B HE3AJICIKHO BiJl TOTO, KOJIM BOHO OYyJIO TOCTABJICHO HA OOJIIK.
3apa3 BepxoBna Pana 30upaeTbcs TpUMHSATH 3aKOH, BIAMOBITHO IO SKOTO TPH
nepeecTpailii aBTo 1 OTPMMaHHS BOJIMCHKHUX MpaB OyIyTh MEPEBIPSATH NaH1 MPO
MICIIE TIPOXKMBAHHS 1 BIAIIM(PPOBaHUI 00pa3 o0Iuyus.

Kpim TOro HeoOXiTHO TOBEPHYTH MPOBEJACHHSI 00O0B’SI3KOBOTO TEXHIYHOTO
KOHTPOJIIO yCiX aBTOMOOLIIB, kUit Oyno BigMiHeHo y 2011 p., Tomy 110 ogHI€rO 3
MOTIEpEIHIX YMOB JUII MOJIMBOCTI BeTymy A0 €EBpormeiicbkoro Corw3y €
BIIPOBAKEHHSI HOPM Ta CTaHJAPTIB, SKi € OJJHAKOBUMU JIJIsI KOKHOTO 3 ujeHiB €C.
3rigHo 3 yroJior mpo acorriaiiro 3 €BponelickkuM Coro30M Haila KpaiHa B3sijia Ha
cebe HU3KY 3000B’s13aHb, OJIHE 3 HUX — 3aIPOBAKEHHSI 000B’I3KOBOT'0 TEXHIYHOTO
KOHTPOJIFO, HE JIMIIE IS JITKOBHUX aBTOMOOUIIB, 3aJydeHHUX B KOMEPIIHHUX
MIEPEBE3CHHSIX, aJi€ 1 JJIsT aBTOMOOLTIB, IKI BUKOPUCTOBYIOTHCS y TPUBATHUX IIUISX.
Ha »anp, moku i€ BOEHHHH CTaH KpaiHa HE MOXE 3alpOBaJUTH O0OB’SI3KOBHI
TEXHIYHUIA KOHTPOIIb JIJISl YCIX JIETKOBUX aBTOMOO1ITIB.

BBakaemo, 10 €IWHY CHCTEMY JEepKaBHOI peecTparii KpUMiHAIBHHX
MPaBOMOPYIICHb (37I0YMHIB) MOXHA MPOBOAUTH Juiie B JlepkaBHIA CIyx)O0i1
CTAaTHCTHKH, B IIEHTpPi, SKWM He Oyae MIAMOPSAIKOBAHUM TPABOOXOPOHHHUM 1
MPaBO3aCTOCOBHUM OpraHaM, SKuid 1 OyJe MOopiyHO JPYKYBAaTH CTAaTUCTHUYHI
301pHHKH TTPO CTAaH 3JI0OYMHHOCTI B KpaiHi.

Cnucok sukopucmanux oxcepen ma gimepamypu:

1. Crparerii miiBUIIEHHSI PIBHS OE€3MEKU JIOPOKHBOIO PyXy B YKpaiHi Ha
nepion 10 2024 p. Cxsanen0 posnopsmxenusm Kabinery MiHicTpiB Ykpainu Bifg
21 xoBtHs 2020 p. Ne 1360-p. URL: https://zakon.rada.gov.ua/laws/show/1360-
2020-%D1%80#Text
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2.Kpuminosoris : migpyd. / b. M. I'onoBkin, B. B. I'onina, O. B. Jluconen ta
1H. ; 3a 3ar. pena. b. M. I'onoBkina. Xapkis: IIpaso, 2020. 384 c.

3. Ckuibku mofed 3aruHyiau ta TpaBmyBanuca y JTII Ha ykpaiHChKHX
noporax 3a NECATH POKIB. URL:
https://www.slovoidilo.ua/2024/01/29/infografika/suspilstvo/skilky-lyudej-
zahynuly-ta-travmuvalysya-dtp-ukrayinskyx-dorohax-desyat-rokiv

4. Jlopoxubo-TpancnoptHi npurogu 3 01.01.2021 mo 31.12.2022. Caiit
naTpysbHOI noinii Ykpaiau. URL:http://patrol.police.gov.ua/statystyka/

5. Hopoxubo-Tpancnoptai npuroau 3 01.01.2023 mo 31.12.2023. Cair
natpynabHoi mominii Ykpainu. URL:http://patrol.police.gov.ua/statystyka/

6. €auHuil 3BIT NpPO KPUMIHAIBHI MPABOMOPYILIEHHS 3a CIYEHb-TPY/IEHb
2022 p.: cratuctuuHa iHdopmanis Odicy ['enepanbHOro mnpoxypopa YKpaiHu.
URL:https://www.gp.gov.ua/ua/lstat.

/. €auHui 3BIT NMPO KPUMIHAIbHI MPaBOMOPYIIEHHS 3a ClYEHb-TPYACHb
2023 p.: cratuctuuna iHdopmanis Odicy ['enepanbHOro mnpoxypopa Ykpainu.
URL:https://www.gp.gov.ua/ua/lstat.

HIpamko C. C.

KaHJIUJIAT IOPUINYHUX HAYK,

CTapIINi JOCIITHUK,

CTapIIMi HAYKOBUM CTIIBPOOITHUK
BIJIJILTY KPUMIHOJIOTTYHHMX JOCITIKEHB
HaykoBo-10CTiTHOTO 1THCTUTYTY
BHUBYCHHS MTPOOJIEM 3TOUMHHOCTI
imMeHi akanemika B. B. Crammca
HAIIpH Vkpainu

ORCID 0000-0002-4453-9118

POJIb IIOKAPAHHS Y 3AITIOBI'AHHI ABTOTPAHCIITOPTHUM
MPABOIOPYIIEHHAM B YKPAIHI®

VY KOHTEKCTI 3amo0iraHHsi aBTOTPAHCTIOPTHUM IPABOTIOPYIICHHSM Ba)KJIMBE
3HAUEHHS MalOTh KapaJibHI 3aX0JU KPUMIHAIHLHO-TIPABOBOTO BIUIMBY. 3aKOH PO
KPHMIHAJIBHY BIAIOBITANIBHICTh YITKO BCTAHOBIIIOE, IO ITOKApPaHHS Ma€ Ha METI HE
TUTBKHU Kapy, a il BUMIPABICHHS 3aCyKEHUX, a TAKOXK 3a1100iraHHsl BAMHEHHIO HOBUX
KPUMIHAJBHUX MPABOMOPYIIEHD K 3aCy/P)KEHUMH, Tak 1 iHIUMU ocobamu [1]. 3a
pe3yiabTaTaMi KPUMIHOJIOTIYHOTO JOCTIKCHHS 3 MUTaHb SKOCTI KPUMIHAIBLHOTO
3aKOHOJIABCTBA BUSBWIOCSH, 10 74% ONMHUTYyBaHWX PECHOHJICHTIB BiIMOBLIH, IO
MOKapaHHs YTPUMYE JIFOICH B/l yYIMHEHHS 3I09MHIB. MOTHBaMH K€ YTPUMAaHHS Bij
BUMHEHHS 3JI0YMHIB CTaJM: CTpax mepen mokapaHHsMm — 15,4%, coBicTh He
no3Bosmna — 43,7%, 3 mpuHIUNOBUX MipKyBaHb — 15,8%. 3a3Hauene m03BOIMIIO
JIOCJIITHUKAM 3pOOUTH BHUCHOBKH, 1[0 HASIBHICTh KPUMIHAJIBHOTO 3aKOHOJIABCTBA

5 ITpumimka. Te3n MiArOTOBIEHO Ha BHKOHAHHA TeMH ()YHIaMEHTAIbHOrO HaykKoBoro gociimkends HJIT BII3
«Crpareris 3ano0iraHHs MPaBOMOPYIIECHHSIM Yy cepi TOPOXKHBOIO PyXy Ta eKCIUTyaTamii TpaHCIIOpPTY B YKpaiHi»
(aomep neprkaBrol peectparii 0120U105615).
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CTpUMY€E TIEPEBAXHY YACTUHY HACEJICHHSI — HE3BAKAIOYHM HA Cy0’€KTHBHI MOTHBH
TAKOrO0 CTPUMYBAaHHS — BiJ BUMHEHHA 3J04uHIB. KpHMiHalbHE 3aKOHOAABCTBO
COJIIJIapU3y€ CYCMUIBCTBO Y MPOTHUIIT 3TOUMHHOCTI, CKJIaJla€ MPaBOBY OCHOBY TaKO1
npotunaii [2, c. 25].

V 6epesni 2021 poxy KK Ykpainn monosruscs crarrero 2861 «Ilopymenns
MpaBuUil OE3MEKU JOPOKHBOTO PyXy abo eKcIulyaTallii TPaHCIOPTY oco0aMu, sKi
KEpYIOTh TPAHCIIOPTHUMHM 3acO0aMU B CTaHI CI’SIHIHHS». 3aKOHO/IaBEIb CTABHUB 3a
METYy CTBOPEHHS O€3MEYHUX YMOB JIJIsl YYACHUKIB IOPOKHBOTO PYXY, 30€peKeHHS
KUTTS 1 37J0pOB’ Sl TPOMAJISIH Ta MIABUIIEHHS €(DEKTUBHOCTI BIUIMBY HA NUCIUILIIHY
YYaCHHUKIB JIOPOKHBOTO PYXY 3 YITKUM BU3HAUCHHSM NpPaBOBHX caHKIii. [Ipore,
akmo 3BepHytHcs 10 cratuctuku JTII B VYkpaini 3 3aruOnumu  Tta/abo
TPaBMOBaHUMHU 3a MPUYMHOI «KEPYBaHHS TPAHCIOPTHUM 3acOo00M Yy CTaHi
ci’stHiHHS», TO Y 2020 p. o0ikoBaHo 911 Bumaskis (ct. 286), y 2021 — 843, y 2022 —
790, y 2023 p. — 950 [3]. ToO6TO NOMITHOrO 3MEHIIEHHS, Yy 3B 53Ky 3
KpUMIHATI3all1€10 TisTHHS, HE CTaOCs.

[TeBHMM MOSICHEHHSIM HABEJICHOTO MOYXE CIIYT'YBAaTH y3arajdbHEHHS MPAKTHKU
posrsiay BPIT ckapr Ha cynais, mo 3BUIbHSUIM BoiiB, 110 BunHuiu JTII y crani
CII’STHIHHS BiJ] TIOKApaHHS, y SKOMY HaBOJMUTHCS, IO KEPYBaHHS TPAHCIIOPTOM Y
CTaHi CIT’SIHIHHS € He JIMIIC HaJI3BUYaiHO HEOE3MEYHUM PABOMOPYIICHHSM, aje i
MOTYKHUM JIPKEPEJIOM KOPYIILii. AHAJI3 CyI0BOi MPAKTUKU JOBOJIUTH, IO Y COTHAX
BUIIAJIKIB BOJII1 YHUKAIOTh MOKApaHHS caMe€ 3aBISKH CYMHIBHUM JisIM CYI/IiB. B
IIbOMY Yy3arajbHEGHHI Ha MIiACTaBl JaHUX TMATPYJbHOI MOJIMii Ta pe3yibTaTiB
po3rsay cripaB y cynax y 2018-2020 pp. BupaxyBaHo, 1110 mopoky 6iu3bko 50 000
BOJI11B, SIKMX CHIAMAaM 3 O3HAKaM CI’STHIHHS HE 3a3HAIOTh OY/b-IKOTO TTOKapaHHS.
Otxe, 11e opmMye y BOJIIB BIEBHEHICTh Y MOXKJIMBOCT1 YHUKATH BiAMOBITAIBHOCTI
Ta JO03BOJISIE iM cCimaTk T’ SSHUMH 3a KEPMO, CIOJIBalOYHMCh HAa MOXKIIUBICTH
«BUPIIIUTH TTUTAHHS SKIIO CHIAMAarOTh [4].

HaykoBisiMu HeogHOpa3o0BO 3BepTajacsi yBara Ha Te, IO JOMIHYIOYUM
yuaHuKoM BuuHeHuX JTII € moncekuii pakrop [5, 6]. [linTBepiKeHHSIM IIHOTO €
T€, [0 HAHOUIBII MOITUPEHUMH MPOSIBAMU MOPYIIEHBb MPABHUII TOPOKHBOTO PYXY 3
3aru0IMMHU Ta TPAaBMOBAaHMMH yYaCHUKAMHU JIOPOKHBOTO PYXYy €: TEPEBUILCHHS
0e3meyHoi MBUAKOCTI PyXy, MOPYLIEHHS TNPaBHJI MaHEBPYBAaHHS, MOPYIICHHS
MIPaBWII MPOI3Y MEePeXpPecTh, MOPYIICHHS MPABUII MPOi3AY MIMIOXITHUX TIEPEXOIIB,
KepyBaHHS TPAHCIIOPTHHUMH 3aco0aMu Yy CTaHl CIUSHIHHS, HEJOTPUMAaHHS
JUCTaHIII1, TepeXi MIIOX0/iB Y HEBCTAHOBIECHOMY MICIIi.

BuBdenHsI icuxosorii mpaBoONOPYIICHb y PO3TIIANyBaHil chepi MepeKOHINBO
CBIIUYNTH, IO YMHHHUKAMH BHCOKOI cMepTHOCTI i1 TpaBmatusmy Bin HTII, e Taki
MICUXOJIOTIYHI BJIACTHBOCTI BOJIiB, $K: CBaBUIbHA, OE3KYJIbTypHa TIOBEIIHKA,
JUXAITBO, 3BUYKA O OE3KapHOCTI YMCICHHUX MPABOIMOPYIIeHb Tomo [6, c. 32].
Tax, mocmimkenus 810 apxiBHUX KpUMIHAJIBHUX MpaBonopymieHs 3a cT. 286 KK
VYkpainu, po3risiHyTux cygamu Y kpainu npotsirom 2018-2020 pokiB, mokasaino, 1o
3JIEKHO BiJ YacTUHU CT. 286 (1-3) MoTMBaMu 3HEBaXKJIMBOro ctaBieHHs a0 I1/IP,
o ooymoBunu JTII, 6ynu: 6paBana (4,2%, 5,3%, 16,7%); CXUIBHICTH 10 PUBHKY
(2,4%, 3,4%, 8,3%); irHopyBanHs obepexHocTi (90,0%, 87,0%, 83,3%). Taxi

119


https://zakononline.com.ua/documents/show/253776___669265#n3794

Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

MOSICHEHHS J103BOJISIIOTh 3pOOMTH BHCHOBOK, L0 MOTHMBOM HenoTpuManHs [1/[P
BUCTYNIA€ HEAMCIMIUIIHOBAHICTb, MPOSBY SKOi CIpHUS€ BIICYTHICTh 30BHIIIHBOTO
KOHTPOJIIO 1 HEMUHYYOCTI1 TOKApaHH4.

Otxe, 3a BIACYTHOCTI JI€BOI CHUCTEMH KOHTPOJIO Yy cdepi Oe3neku
JIOPOXKHBOTO PyXy Ta NokapaHHs 3a nopymeHHs [1/]P >xoaH1 BcTaHOBIEHI MTpaBUiia
1 BUMOTM HE MAaTUMYTh CEHCY. SIK 3a3HauaeTbCs HAYKOBISIMHU, CYNEPEUHICTh MIXK
KapaJdbHOIO CYTHICTIO KPUMIHAJIBHOI MOJIITUKM Ta CTYHNEHEM ii y3rOJKEHOCTI 13
CYCHUIBHOIO TYMKOIO Ta CYCIIUJIBHOIO CBIIOMICTIO € OYE€BHUIHOIO. 3HaYHA YaCTUHA
HAaCEeJICHHsI He pearye Ha 3a00pOHU, OCKUILKU HE 0aUWTh y TaKii MOBEIHII IEBHOTO
ceHCy ab0 BIIEBHEHA y BIABEPHEHH! HACTAHHS MOXJIMBUX HEraTMBHUX HACIIAKIB
yepe3 He3ale3NeueHHs HEBIIBOPOTHOCTI KPUMIHAIBHOI  BIAMOBIAAIBHOCTI.
T. M. MenbHUYYK HAaBOASATHCS J1aHl EMIIPUYHOTO AOCTIHKEHHSI, 10 30UTbIICHHS Ha
1 % iiMOBIpHOCTI 3aCy>KEHHSI CUJIBHIIIE YTPUMYE B1J1 37I0UYHUHY, HIXK 301UIbILIEHHS Ha
1 % tsxkocTi mokapanHs [7, c. 304]. Ha ocranHe nomamo, 10 JuIlIe dYepe3
YCBIZOMJICHHSI CYTTEBUX BTPAT MAaTepiaIbHOTO 1 HEMATEPIaIbHOTO XapakTepy 3a
nopymennss [1J[P, 3a0e3neueHHs HEBIABOPOTHOCTI TMOKAapaHHS YSBISETbCS
MO>KJTMBUM IT1JIBUIIUTA OCOOUCTY BIANOBIAANBHICTh YYACHUKIB TIOPOKHBOTO PYXY.

Cnucok sukopucmanux oxcepen ma jimepamypu:

1. Kpuminanbuuii KOJIEKC VYkpainu. URL
https://zakon.rada.gov.ua/laws/show/2341-14#Text (nata 3Bepuenns: 11.05.2024).

2. T'omina B. B., T'onoBkin b. M. KpuMiHaibHO-IpaBoBi 3aC00M y cHUCTEMI
CIeliaIbHO-KPUMIHOJIOTIYHOTO 3ar00iraHHs 3JI0YMHHOCTI. [Tumanns 6opomevou 3i
3n0yunHicmio. 360. Hayk. np. / peakoin.: B. 1. bopucos Tta iH. Xapkis : IIpaso, 2010.
Bum. 19. C. 16-27.

3. Cratuctuka JITII B Ykpaini. URL : https://patrolpolice.gov.ua/statystyka/
(mata 3BepuenHns: 11.05.2024).

4. Macenko P. CyanaiBceka (6€3)BiIOBINATIBHICTD. y3arajJbHEHHI MPAKTUKU
posrsay BPIT ckapr Ha cyaiB, siKi 3BUIBHSIIN T’ THUX BOJ11B Bix mokapanas. URL:
https://dejure.foundation/suddicvska-bezvidpovidalnist (mata 3BEPHCHHS:
11.05.2024).

5. l'onmina B. B. KynbTypa 1 3akoH y 3anmo0iranHi mpaBonopyuieHHsM y cdepi
0e3MleKn JIOPOXKHBOTO pyXy B YKpaiHi. [lumanus O6opomvbu 3i 310uunnicmio |
peaxoin.: b. M. I'onoBkiu Ta iH. Xapkis: [IpaBo, 2021. Bum. 41. C. 5663

6. 'omina B. B., Hpamko C. C. KynbsTyposoris 6e3neku 10p0oKHbOT0 PyXy B
VYkpaiHi:  Teopis Ta  MpakTH- Ka  3amo0iraHHs ~ aBTOTPAHCIIOPTHUM
MpaBomopymeHHsM : MoHorpad. ; Ham. akax. mpaB. Hayk Ykpaiam ; HJII BuBu.
npo06iem 3nounHHOCTI iM. akana. B. B. Crammca HATIpH Ykpainu. Xapkis : [IpaBo,
2023. 184 c.

7. Menbanuyk T. B. Kpuminosoriuae 3HadeHHS KpUMIHAIBLHOTO 3aKOHY. [Ipo
30YUHU MA NOKAPAHHA: €B0I0YIs KPUMIHATbHO-NPABOB0I OOKMPUHU : MaTepiau
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AIMIHICTPATUBHO-ITPABOBI TA ITIPUBATHO-ITPABOBI
BITHOCHHU Y KOHTEKCTI 3ABE3IIEYEHHA ITPABOITIOPAAKY

Aa¢psoposa T.M.

KaHJUJAT IOPUAUYHUX HAYK, TOLUEHT

JOIIEHT Kadeapu mpasa

JIHIIPOBCHKOT0 TYMaHITApPHOTO YHIBEPCUTETY
ORCID 0000-0003-1208-8153

YMOBU MIPABOMIPHOCTI TIO3UTUBHUX A1 POBOTOJABIIS
Y KOHTEKCTI 'EHJIEPHOI PIBHOCTI

[To3uTuBHI 11i, BiIOMI TaKOX SIK «MIO3UTHBHA JUCKPUMIHALIS) € OJHHUM 13
NOIIMPEHUX  TPABOBUX IHCTPYMEHTIB  IOAOJAHHS IIPABOBHMHU  3aco0amu
nuckpuminaiiii. Yacom mo3uTHUBHI J1i MarOTh JEAKi O3HAKH, CIUIbHI 13 BJIACHE
JTUCKPUMIHALIIEI0, «3a (OPMATbHUMU O3HAKaMU MOXYTb OyTH KBali(iKOBaH1 SIK
Taki, Mo AUCKPUMIHYIOTH» [1, c. 17]. | xo4ya mepeBaxHa OUIBIIICTh JTOCTIIHUKIB
BU3HAIOTh, 11O MO3UTHUBHI Jii HE € NUCKPUMIHAIIEI0 y HEraTUBHOMY PO3YMiHHI,
OCKLIbKM 3aCHOBAHI Ha IMpaBl Ta MAIOTh JIETITAMHY METY (YCYHEHHs came CTIMKO1
YKOpPIHEHOI HEPIBHOCTI), NHUTaHHS 3aCTOCYBaHHS TO3UTUBHUX [il, SKE €
IPABOMIPHOIO MOBEIIHKOIO, BCE K € YYTJIIMBUM 1 aKTyaJIbHUM B CEHC1 PO3MEXKYBaHHSI
13 MPOTUTIPABHOIO TTOBE/IIHKOIO, 32 K01 TaKi MMO3UTUBHI i1 BCE K MEPETBOPIOIOTHCS
Ha JUCKPUMIHAIIIIO.

BianoBigHo 10 a63. 5 4. 1 cr. 1 3akony Ykpainu «IIpo 3abe3neueHHs piBHUX
IIPaB Ta MOMJIMBOCTEH JKIHOK 1 90J0BIKiBY» [2] (maii — 3akon Ne 2866-1V), mo3utuBHi
i — 1e chemiaibHi TUMYacoBl 3aXOJd, IO MarTh IPABOMIPHY 00’ €KTHBHO
OOTpyYHTOBaHYy MeETY, CHpPSIMOBAaHY Ha YCYHEHHS IOPUIUYHOI YU (PaKTUYHOT
HEPIBHOCTI Y MOMJIMBOCTSX KIHOK 1 YOJIOBIKIB IIOJ0 peaiizamii mpaB i cBoOOS,
BcTaHOBJIeHUX KoHCTUTYII€IO 1 3akoHaMu YkpaiHu. AG3am 6 4. 2 cr. 6 3akoHy
Ne 2866-IV okpeMo BCTaHOBIIOE, IO MTO3UTHUBHI 3aX01 HE € TUCKPUMIHAIIIETO.

Opniero 13 chep MOXKIMBOTO 3aCTOCYBAHHS TMO3UTHBHUX I € TPYIOBI
BimHOCHHH. BimmoigHo 10 4. 4 cT. 17 3akony Ne 2866-1V, «po60TO1aBIlI MOXKYTh
3MIMCHIOBATH TIO3WTHBHI JIii, CIHPsAMOBaHI Ha JIOCATHCHHS 30aJIaHCOBAaHOTO
CIIBBIIHOIIEHHS JKIHOK 1 YOJIOBIKIB y Pi3HUX cepax TPyAOBOi AiSITBHOCTI, a TAKOK
cepen pi3HUX KaTeropii mpamniBHUKIBY. [Ipu 1ipoMy, 3BUYaitHO, pOOOTOAABEIH MAE
3aIMIIATUCS B MEXaxX BUMOT TIpaBa. 30KpeMa, BiH MOBUHEH 3a0e3MedyBaTh «PiBHI
mpaBa Ta MOXJIMBOCTI Yy TpaIleBJalITyBaHHI, MPOCYyBaHHI MO POOOTIi, MiABUIICHH]
kBamidikamii Ta mepemigroroBii» (4. 1 ct. 17 3akony Ne 2866-1V). Kpim Toro,
po0OoTO/IaBellb Ma€ BUKOHYBAaTH TaKOXX 1 BHMOTH TPYIOBOTO 3aKOHO/JIABCTBA,
30KpeMa HOpPMU MPO PIBHICTh TPYAOBUX MpaB Ta HEJOMYIIECHHS TUCKPUMIHALII y
chepi mpaui (ct. 2-1 K3mll [3]), mpo 3a00poHy HEOOIpyHTOBaHa BIIMOBA Y
NpuMHATTI HA poOoty (ctarti 5-1, 22 K3nll). Tak, Hanpukia, BIAMOBIIHO 10 Y. 2
ct. 22 K3nll, «3a00poHseThCcsl HEOOTPYHTOBAHA BIIMOBA Y MPUUHSTTI HA POOOTY,
TOOTO BIigMOBa 0€3 OyIb-SKHX MOTHBIB a00 3 IMiJCTaB, III0 HE CTOCYIOThCS
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kBasmiikamii uu npodeciiHuxX SIKOCTEH NpailiBHUKA, ab0 3 IHIIMX MIACTaB, HE
nepen0ayeHux 3aKOHOMY». Y BHIAJKY, AKIIO poOOTONaBellb, HABITH 13 JTOOPUMH
HaMIpamu, 3aCTOCY€ SIK MO3UTHBHI Jii 3aX0[H, Kl MOPYUIyBaTUMYTb TPYAOBE
3aKOHO/IABCTBA, BIH PHU3UKY€ 3a3HAYMTU HETATHMBHUX HACIIJKIB 3aCTOCYBaHHS
MpaliBHUKaMH CHOCOOIB 3aXHCTy IX MpaB, a TaKOXX HETaTUBHUX HACIIAKIB
mTpadHOi BIANOBIAANBHOCTI 32 OPYILIEHHS TPYJA0BOro 3aKkoHo1aBcTBa. [Ipu nbomy
a1 3akoH Ne 2866-1V, aHi TpyJ0BE 3aKOHO/IABCTBO HE BCTAHOBIIIOIOThH MPAKTUIHO
KOJIHUX JIOCTaTHHO TIOBHMX Ta KOHKPETHUX KPHUTEPIiB JOMYCTUMOCTI Ta
MIPaBOMIPHOCTI MO3UTUBHUX A1l y TpyAOBHUX BiAHOCKHHAX. [IpupoaHo, 1110 32 Takux
o0CTaBUH BiJ POOOTOJABI[IB HE BapTO OYIKYBaTH AaKTUBHOIO 3aCTOCYBaHHS
[MIO3UTHUBHUX JIH.

Mertoto 11i€1 poOOTH € cripoba OKpecIUTH Xxoua 0 HAOUIBII 3arajibHi KpUTepii
IPAaBOMIPHOCTI TO3UTUBHUX A1M y TPYJOBUX BIAHOCHHAX.

3 neranbHOi AediHINIl MO3UTUBHUX I BUIUIMBAE, IO TMO3WTHUBHI [ii:
1) moBMHHI OyTH TUMYACOBHUMHU; 2) MOBUHHI MaTH HAa MET1 YCYHECHHS FOPUIUYHOT YK
(akTUYHOT HEPIBHOCTI Y MOKJIMBOCTSIX *IHOK 1 YOJIOBIKIB IIOJI0 peasizalii mpas i
cB000/1, BcTaHOBJICHUX KOHCTUTYIIIEIO 1 3aKOHAMU Y KpaiHHM; i IPH IbOMY TaKa MeTa
Mae O0yTH 00’ €KTUBHO OOTPYHTOBAHOIO

31 cnenianbHOi HOpMU 110 4. 4 ¢T. 17 3akony Ne 2866-1V BuruinBae, 1o came
y TPYIOBHUX BIIHOCMHAX TMO3UTHUBHI i MalOTh OYTH CIIPSIMOBAaHI HAa YCYHEHHS HE
OyIb-IKOi HEpPIBHOCTI, a caM€ Ha JOCSITHEHHS 30aJIaHCOBAHOTO CITIBBITHOIIICHHS
KIHOK 1 YOJIOBIKIB y Pi3HMX cdepax TPYI0BOi MISNIBHOCTI, @ TAKOX CEpea PI3HUX
KaTeropiii mpariBHUKIB.

[lepenyciMm mo3uTHUBHI Ali MaloOTh 3aCTOCOBYBAaTHUCS pOOOTOAABIIEM Ha
mifcTaBl 00’ EKTUBHOTO HAI[IOHAILHOTO MIPaBa, a TaK caMo 1 Ha MiJCTaBi JOKAJIbHOTO
PETYIIOBAaHHS, aJ[’K€ HAI[IOHAJILHOTO PETYIIOBAHHS OYEBUHO HE IOCTATHHO.

Hanexnoro ¢opmoro (IKeperoM) Takoro peryaloBaHHS CJil BBa)KaTH
KOJICKTUBHUI TOTOBIp — B crity a63. 12 4. 2 cr. 13 K3nlL

SKII0 MO3UTHBHI Ail 3aCTOCOBYIOTBCS OKPEMHUM POOOTOMABIEM, TOOTO Ha
PiBHI TIEBHOT'O MIAMPUEMCTBA, YCTAHOBH, OpraHi3allii, To i oOOrpyHTOBaHICTh METHU
Mae OyTH HasSIBHOIO CaMe€ Ha BIAMOBITHOMY MiMPUEMCTBI; TOOTO IS 3aCTOCYBaHHSI
MMO3UTUBHUX il HEOOX1aHO, a0M HA TAaHOMY MIANPUEMCTBI OyB HasBHUI peabHUN
aucbalanc 'y TeHAEPHOMY CKJIaJl TMpaliBHUKIB ab0 OKpeMHux ix KaTeropii.
OOrpyHTOBaHa KOHCTAaTallisi TaKOro JucOaliancy Mae OyTH TakoXX 00 €KTHBHO
BUPaKEHOI0, Oa)KaHO TaKOXK B KOJICKTUBHOMY JIOTOBODI.

Hami, o3Haka (BMMOTra) THMYacOBOCTI TaKOXX BuMarae Qopmalizaiiii.
TumdacoBmii XxapakTep MO3UTUBHUX I MPSMO BUIUIMBAE 13 MOMEPETHHOI O3HAKH:
IIOWHO JIETITUMHA Ta OOTPYHTOBaHA MeTa (qucOaNaHc) MPUIUHSIE ICHYBaHHS, Ma€
OyTH TIpUNIUHEHE 1 3aCTOCYBaHHS MO3UTHBHUX Aiil. ToMy HEOOXiTHO OJHO3HAYHO
BU3HAYHUTH Y KOJIEKTUBHOMY JOTOBOpPI MapaMeTpy TUMYACOBOCTI MO3UTUBHUX 1
(HampuWKIIam, M0 JMOCATHEHHS MEBHUX IMMOKA3HWKIB CIIBBIIHOIIEHHS YOJIOBIKIB Ta
KIHOK).

Onnak HaWOLIBII MPOOJIEMHUM BUJIA€THCSI TUTAHHS PO KOHKPETHUM 3MICT
MO3UTUBHUX J1i. 3 orjsiiy Ha GOpMYIIIOBaHHS iX MeTH Y 4. 4 cT. 17 3akony Ne 2866-

122



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

IV, Taki mO3UTUBHI J1i1 MOXKYTh MaTH Miclle a0 B MPOIECl YKIaJACHHS TPYIOBOTO
JIOTOBOPY, a00 B IIPOIIEC MEPEBEACHHS YU MEPEMIIIeHHs, 00 B ITPoI1IeCl 3BUTLHEHHS.

OcranHe 3 orisgy Ha OCOOJIMBOCTI PEryJIOBaHHS MPUIUHEHHS TPYIOBUX
BITHOCUH BUJAETHCS MPAKTUYHO HEMOXIUBHUM. [IpUTIMHEHHS TPYIOBUX BiTHOCUH
Ma€ CyTO IHIMBIAyaJIbHUN XapakTep, 3IIHCHIOETHCS CTOCOBHO KOHKPETHOTO
npaliBHUKA, 1 3 I1HINIATUBA POOOTOJABLS MOXIMBO BHUKIIOYHO Ha TMIJCTaBax,
nepeadadyeHux 3aKOHOM. €IMHI BUHATKU CTAHOBIATH MIACTaBH, MepeadadyeHi
TPYJOBHUM JIOTOBOPOM 3 HE(PIKCOBAHUM POOOYMM YacoM, KOHTpakToM (1. 8 cT. 36
K3nll). Onnak y Tpy10BOMy J0r0BOp1 3 HE(HIKCOBAHUM POOOYHMM YacOM J10JIaTKOBI
OiIcCTaBu JUIsl WOTO TMPUIIMHEHHS NOBUHHI OyTH MOB'A3aHl 13 3A10HOCTAMH 4YH
MOBE/[IHKOIO MpaIliBHUKA a00 THITUMU IPUYMHAMU €KOHOMIYHOT'0, TEXHOJIOT1YHOTO,
CTPYKTYPHOT'O YU aHANOriyHOTO Xapaktepy (4. 16 ct. 21-1 K3nll). Takum ynHOM,
JIUIIIE KOHTPAKTOM MOYE OyTH BCTAaHOBJICHO J0JIaTKOBI ITiICTaBY JIJIsI 3BUTLHEHHS 3
METOI0 JIOCATHEHHS! T€HJAEPHOro OallaHCy, OCKUIBKM 3aKOH MPSMO HE OOMEXye
BCTAHOBJICHHS yr0JIOK0 CTOPIH THX YM IHIIMX J0JIATKOBHX ITiJICTaB JIS 3BUTEHCHHS.
Opnax 1 Takuil BapiaHT MOKe OYTH AUCKYCIHHUM 3 TOUKHU 30pY HOro MpaBOMIpHOCTI
3 MOTHUBIB 3aHAJITO 3HAYHOI TO3UTUBHOI JUCKPUMIiHAIIII.

[lepeBenenns (crarri 32, 33 K3nll) nume 3a 3romoro mpalliBHHUKa, 3a
BUHSATKOM BCTAHOBJICHUX 3aKOHOM BUIAJKIB, SKi HE BKJIIOYAIOTHh MEPEBEICHHS 3
METOI0 JIOCATHEHHS TeHaepHoro Oamancy. HatomicTh mepemimenus (4. 2 cT. 32
K3mnll) 3aiiicHioeThCs 3a iHIIaTUBH poOOTOAABIS 0€3 3roau MpaliBHUKA Ta MOXKE
OyTH ceporo 3aCTOCYBaHHS MMO3UTUBHUX M.

CyTTeBOIO MEPENOHOI0 ISl 3aCTOCYBAHHS MO3UTUBHUX A1 MpH yKIaJAeHH1
TPYJIOBOT'O JIOTOBOPY € BKe 3rajani BuMord 4. 2 cr. 22 K3nll. 3 ornsay Ha Taky
BUMOTY, a TaKOXX BpPaxXOBYIOUM e€Bpomehchkuii mocBim [1, c¢. 17-29] moxHa
BHCHYBATH, 1110 TTO3UTHUBHI Aii IPH YKJIaJACHHI TPYIOBOrO JIOTOBOPY MOXYTh MaTH
BUKJIIOYHO XapakKTep OOTPpYHTOBAHOT'O HaJaHHS TpedepeHii KaHauaaTy IMeBHOT
cTaTi BIJHOCHO KaHJWJATa I1HIIOI CTaTi JIMIIE 3a YMOBH PIBHOCTI BCIX I1HIIMX
dakTOpiB, 10 MarOTh 3HAYCHHs (KBadidikaiis KaHIUIATIB, PE3yJIbTaTH J1000pY
TOIIIO).

Amnanor Takoi mpedepenIlii Moxkna modauntu y [lomoxeHHI mpo KOHKYpC
mo10 oOpaHHs WwieHiB HamioHasHOTO areHTcTBa i3 3a0e3MeUYeHHS SKOCTI BHIIOT
ocBiTH [4]: «SIkmo Ha apyre Miclie TPETEHAYIOTh KaHAWIATH, SKi HaOpamu
OJIHaKOBHI KOHKYPCHHH 0aJ, mepeBary Ma€e KaHIUJAT IHIIOI CTaTi, HK 0co0a, sKa
nocina nepire micie. B iHmoMy pasi nepeBara HagaeTbest 0Co01, M0 Ma€e OLTBIIHIMA
JOCBIJT Ta TMPaKTUKY 3aCTOCYBaHHS CTaHAApTIB Ta PEKOMEHIAIIA IIMOJ0
3a0e3IeueHHs SKOCTI BUIOT OcBiTH» (203. 2 1. 19).

TakuM YrHOM, yMOBaMHU MPABOMIPHOCTI MO3WTHUBHUX i POOOTOAABI Y
TPYJAOBHUX BiqHOCHHAX €: (1) 3aKpITUICHHS y HAJICKHOMY JKEpEi — KOJIEKTHBHOMY
J0TOBOPI; (2) OOTPYHTOBAHICTh — HASBHICTH PEATTLHOTO TUCOATAHCY Y TEHACPHOMY
CKJIaJi MpaIiBHUKIB a00 OKpeMux ix karteropii; (3) BU3HaUEHICTh — BCTAHOBJICHHS
YITKMX TMpaBWi, 0 XapaKTepu3yloTb THUMYACOBICTh MO3UTUBHUX  JI1if;
(4) BiZnmoOBITHICTH HOPMAM TPYIOBOTO MIPaBa 3 ypaxyBaHHSM BUKJIaJeHOTO. B Oyb-
SKOMY BHITaJIKy BOAUa€ThCS 3a MOIUTHHE TOKIAIHIIIE BPETYIIOBATH 1€ TUTAaHHS Ha
PiBH1 HallIOHAJILHOT'O MPaBa, 30KpeMa YiTKillle BU3HAYUTH chepu, Mex1 Ta MpaBuiia
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3aCTOCYBaHHS MO3UTUBHUX I y TPYJOBUX BIJIHOCHMHAX, iX CIIBBIJHOLIEHHS 13
3arajJbHUM  TPAaBOBUM  DPEryJIOBaHHAM  TPYAOBUX  BigHocuH. I[loBHimie,
MOCIZIOBHIIIE, SKICHIIIE PEryJIOBaHHS 3MOXE 3a0XOTUTH POOOTOMABIIB [0
3aCTOCYBaHHS MO3UTUBHUX JIH.
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BUKJIa/1a4 Kadeapu

3araJbHO-TIPABOBUX TUCIUILTIH
JIHITPOBCHKOTO T'yMaHITAPHOTO YHIBEPCUTETY

HUBLJIBHO HPABOBI ACHHEKTH BIJINIKOAYBAHHA HIKOIH,
SAITIOAIAAHOI OCOBI HEBJAJIMM ME/IMMHUM BTPYUYAHHAM

[TpakTH4YHO KOKHA JIFOAMHA HAIITOBXYETHCS Y CBOEMY JKUTTI 3 HEOOXITHICTIO
3BEpPHEHHS 10 CHEIIaNICTIB y cdepl METUIIMHM 3a TMOJOJAHHAM Ti€l 4 1HIIOT
npoOiemMu, MoB’s3aHOi 3 i1 370pOB’sSM. 3BEpPTAIOYMCH 10 MEAMYHOI opraHizaiii,
Oynb-sKk0i (popMuU BIACHOCTI, MAaIliEHT PO3paxoBye Ha KBalipikoBaHy, SIKICHY Ta
HAJIEXKHY JIOOMOTY. AJle, Ha MPEBEIUKUN Kallb, BCE YACTINIEC CTAIOTh BIIOMUMH
BUIAJKA Ta CUTYyaIlll HCHAJIEKHOTO HAJAaHHS MEIUYHOI JOTIOMOTH Ta HEBIAJIOTO
MEIUYHOTO BTPYYaHHS, MIO JOBOJIUTH NI0 KaJlTBa, a00 B TIpHIOMY BUTAAKY —
cMepTi. [IpuTarHeHHs 10 BiITOBIAIBHOCTI, 13 BIIIITKOTYBaHHSI IIIKO/IH, MEIUIHOTO
mparfiBHUKa a00 MEIMYHOTO 3aKJIa/y, B SKOMY BiH IIPAITO€ — [1€ HAHOLTBIIIA BUMOTA
MOTEPITJIOTO BiJl HEBAAIOTO MEIUYHOTO BTPYYaHHS.

[TutanHS, MO CTOCYETHCS ITUBUIBHO-TIPABOBOI BIAIOBIIAILHOCTI, € OJHUM 13
HaWOLTBIT CKIATHUX Y IMBUIBHO-TIPABOBIA HayIll. BogHOodYac BiIIIKOXyBaHHS
3aBJAHO1 IIKOAW € HAaWOLIbII aJIeKBATHUM CIIOCOOOM 3aXHMCTy MpaB I'pPOMAJifH, Y
TOMY 4HCI ¥ y cepi mpaB rpoMajisiH Ha OXOPOHY 37I0pOB’sl Ta MEAUYHY JOIIOMOTY
110 3akpimieHo B ctaTrTi 49 Konctutyiii Ykpainu.

J10 OCHOBHMX HOPMAaTHBHO-TIPABOBHX aKTiB, IO PETYTIOIOTH BIAMIKOTyBaHHS

IITKOJIM, 3aMO/IIsTHOT 0C001 HEBAAIUM MEIUYHUM BTPYYaHHSM, BITHOCSTH:
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1) 3akon Ykpainu «OCHOBH 3aKOHOJIaBCTBAa Y KpaiHU PO OXOPOHY 310POB’sI»
HE MICTUTh BHU3HAUCHHS «IIKOAA, 3amojiisHa o0co0l HEBAAIUM MEIUYHUM
BTpYYaHHSAM», a JiMle MICTUTh y cT. 80 Te, Mo «0coOM, BUHHI Y HOPYILIEHHI
3aKOHOJABCTBA MPO OXOPOHY 3A0POB’sl, HECYTh LUBUIbHY, aJAMIHICTPAaTUBHY a0o0
KpUMIiHAIBHY BIJMOBIIAIBHICTB 3T1IHO 13 3aKOHOJIaBCTBOM;

2) HuBuibHMM KOJEKC YKpaiHM € OCHOBOIOJIOKHUKOM  MOPSJIKY
BIJIIITKOAYBAaHHS IIKOJIH Y TJ1aBi 82 3araibHi MOJIOKEHHS MO0 MOHATTS KO ;

3) V n. 14. €Bponeiicbkoi xapTii «IpaB MaLIEHTIB NependadyeHo mpaBo Ha
OTPUMAaHHS BIAIIKOIYyBaHHS 3aBIAaHOI IIKOJH, 1€ 3a3HAYAETHCA, MO0 KOXKHA 0c00a
Ma€ TpaBoO Ha OTPUMAHHS BiIITKOAyBaHHS MaTepiaibHOI Ta/ab0 MOpaIbHOI ITKOH,
3aBJaHOI y 3B’SI3Ky 3 B3a€EMOJIEI0 13 CHCTEMOIO OXOPOHHU 370pOB’S, 30KpeMa 3
HaJaHHAM MEIUYHOI JOIIOMOTH, TPOTATOM PO3YMHOTO CTPOKYY.

3a 3araJpbHUM TMPaBWIOM, 3000B’S3aHHS BHACIIIOK 3amoMisiHHA 0C001
HEBJAJIMM MEIUYHHM BTPYUYaHHSM € To3aaoroBipaumu. OaHAK, HABITh SIKIIO 1 OYB
JIOTOBIp MIXK Cy0’€KTaMU 3a3HAYCHUX BIHOCHUH, IIIKOJIa BCE OJHO BIIIIKOIOBYETHCS
3a MpaBUJIaMu, epe0adYeHUMU JIJIsl JCTIKTHUX 3000B’ A3aHb.

BignoBigno g0 3akony Ykpainu «OCHOBU 3aKOHOAABCTBA YKpaiHU MPO
OXOPOHY 3JI0pOB’s1» (m.a, cT.78), «MEaW4Hl TpPAI[IBHUKKA 3000B’s3aHi CIPHUATH
OXOPOHI Ta 3MILHEHHIO 37I0POB'SI JII0JICH, 3aM00ITaHHIO 1 JIIKYBaHHIO 3aXBOPIOBaHb,
M0JIaBaTH CBOEYACHY Ta KBaJIi(DiKOBaHY MEJMUHY 1 JIIKAPChKY AomoMory» [1].

Crernudikoro MKOAM, 3aMOIITHOT KUTTIO (30POB’I0) MaIll€EHTa BHACIIIOK
HEBJAJIOT0 MEIMYHOTO BTPYYaHHS €:

[To-nepiie, cy6’eKTaMu BUHHMKAE 3 1ILOTO MPUBOJY BIAHOCHMHHM BUCTYTAIOTh
nalieHT (3aMOBHHUK) Ta MEIUYHA OpraHi3allis.

[To-npyre, o00'ekTOM TIPABOMOPYIIEHHS € HAWBAXKJIMBIIII HeMaTepialbHi
OJrara, o0 HaJeXkKaTh MAIIEHTY - HOTO KUTTS 1 3I0POB’SI; KPIM TOTO, MOXXYTh OyTH
NopyIieH1 MalfHOBI ITpaBa NaIieHTa (HampUKJIa] HECEHHSAM iM MaTepialbHUX BUTPAT
JUTSl YCYHEHHS HaCJI1JIKiB HEBJIaJIOTO MEJAUYHOTO BTPYUYaHHS).

[To-Tpete, Oynb-sike MeIUYHE BTPYYaHHS B OPTaHi3M JIIOJMHU MOXKE HOCUTHU
IIKIJJTMBUMA XapakTep.

[lo-ueTBepTe, £AK TMpaBUJIO, IIKOAY JKUTTIO (370pOB’I0) TAIli€HTA.
3aMmoJiI0€ThCA 330BHI, HEMPABOMIPHUMH MJisIMH a00 OE3MISIBHICTIO MEIMYHUX
MpaIiBHUKIB. 3arajJbHUM JJIS BCiX ITUBUIBHO-TIPABOBUX 3000B’s3aHb BHACIIIOK
3aMmoisTHHS IIIKOAX 0CO01 HEBJAIMM MEIUYHUM BTpY4YaHHSIM, Oe3rmepedHo, MOKHA
HA3BaTH Te, IO IMiICTABOIO BIAMOBIJATHHOCTI € caMe MPABOMOPYIICHHS (JIEIIKT), B
TOW Yac SK yMOBAaMH BiJIMTOBIJAJIBHOCTI, SIK MPABWJIO, HA3WUBAIOTh: a) HASIBHICTH
IITKO/IH, 3aITOISTHOT MAIiEHTOB1; 0) MPOTUIIPABHICTH il (O€3ISITBHOCTI) JIIKaps; B)
MPUYUHHO-HACTIIKOBUH 3B’S30K MK AissMu (O€3ISUTHHICTIO) JIIKapsi Ta MIKOIOI0
3aIT0/TISTHOIO TIAIIEHTY; T) BUHY JIIKaps y 3amoistHHI mKoau. [2].

Ck1a10BOFO ITUBUTHHO-TIPABOBO1 BiJIMTOBIIAJIBHOCTI €:

CyTHICTB TIEpIIOTo — JAe30praHi3ylounid BIUTMB HA CYCHUThHI BiHOCHHU. be3
IOpUJIMYHOI IIKOAM MEAUYHA IIKOJAa HE YTBOPIOE MPOTUIIPABHOCTI JISHHS 1 HE
BUCTYIIA€ MICTABOIO LIMBUIBHO-MIPABOBOI BIAMOB1IabHOCTI. OO’ €KTOM IOPUIUYHOT
IITKOJ/IM € TIPaBO B IIOMY, HOTO HOPMH.
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Jlpyroto  CKJaJ0BOI0  BIAMOBIAQJIBHOCTI €  MPOTUMNPABHICTH  JIii
(Oe3misyibHOCTI)  JIiKaps, sIKa  XapaKTEPU3YEThCS  HEBIPHUM  BU3HAYEHHAM
3aXBOPIOBAHHS Talli€eHTa JiKapeM (MOMMIIKA MPU A1arHOCTHIll), a00 HEMPaBUIBHO
MPOBEJICHA JIIKApEM MaHIMyJIsLis (onepalis, IPpU3HAUYCHHS 1 BBEACHHSI JIIKAPChKHUX
3aco0iB), 00yMOBJIEH1 JOOPOCOBICHOIO MOMUJIKOIO JIIKaps.

[IpoTunpaBHICT, TOBEIIHKH, IO € OOOB’SI3KOBOI0O YMOBOIO HAaCTaHHS
[UBUILHO-TIPABOBO1 BIIMOBIAAIBHOCTI, SBIsE€ €000 (akT HEBUKOHAHHS abo
HEHaJIC)KHOT'O BUKOHAHHS YMOB JIOTOBOPY, BUMOT 3aKOHY UM 1HIIUX ITPABOBHX aKTiB,
a TaKOXK 1HIITUX BUMOT, IIIO 3a3BUYall CTaBIISATHCS 10 MEIAWYHOI AISIIBHOCTI.

ITin MaliHOBOIO IIKOOO 33 HEBJIAJIE MEIUYHE BTPYYAHHSI CIIIJI PO3YMITH BCi
BUTPATH, SKUX 3a3HAB MAIlIEHT Y 3B’SI3KY i3 3aMOIISTHHSIM HOMY IITKOJIH, a TAKOX yCi
JI0XO0JH, 5IK1 O BiH MII TOYHO OTPUMATH.

TperiM eneMEHTOM CKJIaay IMBUIBHOTO MPABOMOPYIICHHS € MPUYUHHO-
HACJIIIKOBUM 3B’ 30K MDK AisiMU (O€3ISTBHICTIO) JIIKAps Ta IIKOAOK 3aIMOiSTHOO
MaIli€HTY.

VY 3amopioBaya HEe BUHHUKAE OOOB’S3KY BIIAIIKOAYBATH 3aIoAisHE, SKIIO
IIKOJIa HE € HACIIKOM HOTr0 MPOTUIIPABHOI MTOBEAIHKH, a CTAJIacs 3 IHIIMM IMPUIHH,
30KpeMa BHACIIOK 1HIUBITyalbHIUX OCOOJMBOCTEH OpraHi3My TallieHTa abo uepes
HEJOTPUMAaHHS MaIliEHTOM MEIMYHUX PEKOMCH/IAIIIH .

Y cy4acHOMY YMHHOMY 3aKOHOJABCTBI BIICYTHIA WUITKHI KpuTepii
BU3HAYCHHS PO3pPaxyHKy Ta PO3MIPY BIAMIKOIYBAaHHS IIKOAHM 3aroJisTHOI 0c001
HEBJAIMM MEIMYHUM BTPYUYAHHSIM, Cy/ IIPU BU3HAYEHH]1 pO3MIPY MOXKE KepyBaTHUCS
30kpema 1. 9 mocranoBu Ilnenymy BepxoBunoro Cyny Ykpainu Bim 27 Oepes3Hs
1992 p. Ne 6 «IIpo mpakTuKy po3risiAy CyAaMH MUBUIBHUX CIIPaB 3a O30BaMH PO
BIJIIIKOAYBAaHHS MIKOAM» [3], J€ «BPaXOBYETHCS XapakTep Ta OOCIT CTpaKaaHb
(¢13uYHMX, AYIMIEBHUX, NCUXIYHUX TOINO) Ta XapakTep HEMAWHOBUX BTpAT, iX
TPUBAJIICTh, MOKJIMBICTh BIIHOBJICHHS.

[To3uTUBHICTE 3aXWCTy TIpaB IMaIieHTa 3a JIOMIOMOTOK IUBLILHOTO
CYJIOYMHCTBA, Y TIEPITy Yepry, 3aJeKUTh BiJl TEXHOJIOT1] 300py Ta MOAaHHS JTI0Ka3iB
1 CBOEYACHOT'O TMPOBEJEHHS CYJAOBO-MEIUYHOI, CYyJIOBO-TICUXIaTPUYHOI EKCIIEPTH3.
Omxe, caMe TiJ 4ac pO3TIIALY CIpaBU CyJ BU3HAYa€, SKUH PO3MIp MOPaIbHOI
ITKOJM 3aIOo/isTHOT 0c001 HEBAAIMM MEIWYHUM BTPYYaHHSIM, SIKUM PIBEHb IIKOIU
BapTO BPAaxXOBYBATH JJIsl BU3HAYEHHS TOYHO PO3MIpYy Ta YM B3araji MOKHa (DakTH,
Ha SIK1 CIIUPAETHCS 0c00a, MOKHA BBAXKATH MOPATHLHOTO TIKOIOKO.

3aaya MOTEPHIOro Ta HOTO 3aXMCHUKA IMOJSTaE B TOMY, 100 MEepeKOHATH
Cyll Yy HEOOXITHOCTI, JOCTOBIPHOCTI Ta JOIUIHHOCTI BIJIIKOJYBAaHHS MOPAaJbHOT
IIKO/IM 3aMOisTHOT 0c001 HEBJAIMM MEIWYHUM BTPYYAaHHSIM CaMe€ B TOMY PO3Mipi,
SIKUM 3a3HaY€HO Y MO30BI.

VY 1o030Bi Mpo BIAIMKOMYBaHHS MOpPAJIBbHOI (HEMaWHOBOI) MIKOAM Mae OyTh
3a3HAYCHO, B UYOMY TOJSATAE I IIKOAA, SKUMH HEMPABOMIPHUMHU JISIMH YU
Oe3MisUTBHICTIO i 3aMofiSHO TMO3WBAYeBl, 3 SKUX MIPKyBaHb BIH BHXOJIWB,
BU3HAYAIOYH PO3MIp IIKOJH, TA SKUMH JTOKA3aMH 1€ MiATBEPIKYETHCS.

JIs1 3aXUCTy TIpaB MaIli€eHTIB BIJ HEBJAAIOTO MEIUYHOTO BTPYYAHHS, BBAXKAIO
3a He OOXigHE BpaxyBaTW OaraTopiuHy MpPaKTUKy PO3BHUHYTHX KpaiH CBITY,
cTpaxyBaHHsl MpodeciiiHOT BIAMOBINAIBHOCTI SiKa, HA MOI JNYMKY € HallOUIbII
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e(eKTUBHUM 3aCO00M 3aXHCTY MPaB HE TUIbKY MAIIIEHTIB, a i PIHAHCOBUX Ta IHIIUX
IHTEpeCiB MEIMYHUX MpaliBHUKIB. Take cTpaxyBaHHA Ja€ 3MOTY IIEPEHECTH TATrap
BIIMOBIAJILHOCTI Ha HE3aJIe)KHOTO BiJ TMAII€HTIB Cy0’€KTa MPaBOBIIHOCUH —
CTpaxoBy KOMIaHito

Sk 1 iHII BUAM MEAMYHOTO CTpaxXyBaHHs, CTpaxyBaHHS mpodeciitHoi
BIIMOBITAIBHOCTI MEIWYHHUX MPAIIBHUKIB 3IMCHIOETHCS Ha MiJICTaBl JIOTOBOPY.
ToMy 0co0aMBOCTI MPAaBOBOI MPUPOJU 1 MOPSAKY YKIAJAEHHS Ta (GOPMH, 3MICTY €
TaKUMHU X K 1 B 1HIIUX BUJAX JOOPOBUIBHOIO MEAUYHOTO CTpaxyBaHHS, ajie 3
BpaxyBaHHSAM BIIHOCHH, sIKi cKiamucs [4].

OTxe, B CyyacCHUX yMoOBax pe(pOpMyBaHHsS MUTAaHHS IUBUILHO-IPABOBOI
BIIMOBIAQIBHOCTI MEAUYHUX MPALIBHUKIB, pPO3pOOJEHHS HOPMATUBHO-TIPABOBUX
aKTIB Ta MEXaHI3MIB TPUTATHEHHS JO BIAMOBIAAIBHOCTI € 30epirae CBOIO
aKTyaJbHICTh Ta MOTPEOy€E MOMATBIIOT PO3POOKH.
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JIHITPOBCHKOTO TYMaHITAPHOTO YHIBEPCUTETY
ORCID 0000-0001-7823-9132

TIYMAYEHHSA HOPMHU HEPIIOT'O PEYEHHA YACTHUHMA 1
CTATTI 51 KOHCTUTYUII YKPAIHU 1IOJ0 LIJIIOBY

3 pPO3BHTKOM YKPaiHCBKOTO CYCHUIBCTBA, SKE& € YacTHHOK CBITOBOI
LMBLII3a1l11 3aX1THOTO TUIY, (JOPMYETHCS Ta CTA€ OUIbLI BUPAXEHUM CYCHUIBHUN
3alUT Ha BPETYJIOBAHHS IUTFOOHUX BIJTHOCHUH MiX 0CO0aMu, K1 HE BITHOCSITHCS 710
PI3HHUX IOPUANYHAN CTATEH. Y 3B’SI3KY 13 BIHHOIO TaKWi 3amHUT HAOyBa€ TOJATKOBOT
aKTyaJbHOCTI. Takuii 3aUT Ma€e HE JIUIIE MPUKIIAIHY PAlllOHATIBHICTh, aje HUIKOM
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3MICTOBHE IIPaBOBE MIAIPYHTSI, aJI>)K€ BIJTIOB1Ia€ TPABOBUM 1JI€SIM Ta IIHHOCTAM, K1
3M€0UTBIIOT0  TOAUISIOTBCS  YKPaiHCBKUMH — JIEPXKAaBOIO Ta  CYCHLUIBCTBOM
(JI'OIMHOLEHTPU3M, BHUHATKOBE 3HA4Y€HHS IMpaB 1 CBOOOJ JIIOAMHH, PIBHICTH,
3a00poHa AUCKpUMIiHAIlli, BEpXOBEHCTBA IIpaBa).

Cyto 1opuandHa HEOOXIAHICTH 3aJ0BOJIEHHS LBOTO 3amuTy Oyna
niATBEpA)KEeHa E€BPONEHCHKUM CYJOM 3 MpaB JIOJUHU Yy PIIMIEHH] Yy CHpaBi
«Maiimynaxid 1 MapkiB npotu Ykpainn» (3asBa Ne 75135/14) [1]. €CIUI giiimos
BHCHOBKY Mpo T€, WO «80. [...] pisHuysa y cmaenenHi  yit cnpasi, sika noaseaid 8
HeoOIPYHMOBAHIL 8I0MOBI 3aA8HUKAM K OOHOCMamesil napi 8 6yob-aKiti popmi
npaso6o2o BU3HAHHA MA 3AXUCMY Y NOPIGHAHHI 3 pI3HOCMAmMesuMu napamu,
CMAaHOB8UMb OUCKPUMIHAYIIO WOO0O0 3AA6HUKIE 3A O3HAKOW IXHbOI CeKCYalbHOI
opienmayii. 81. Omoice, 6yno nopyweno cmammio 14 Kousenyii y noconanui 3i
cmammero 8 Konsenyii».

OpHak TakWii 3alUT BHKJIMKAE CYCHUIBHY JUCKYCit0. [IpoTHBHUKHM
3aJIOBOJICHHSI 3alMTy, $IKi MPEICTaBICHI OKPEMHUMH O0CO0aMH, T'POMaJCHKHUMHU
00’ €HAHHAMU, MOJITUMHUMH TMAPTIIMU, PENIFIHHUMU OpraHi3alisiMU, IHIIUMH
YTBOPEHHSAMH PI3HOTO PIBHS IHCTUTYIiami3amii (a moJeKyad HaBiTh 1 MyOI14HO-
BJIQJHUMU IHCTUTYILISIMU, SK-OT YHCJICHHI MICIEBl paad Ta HaBITh JesKl
MIHICTEpPCTBA) MepeAyCiM BJIAIOThCS /10 apryMEHTIB, IO JIEXKaTh y MO3alpaBOBiii
cdepi, aneiroyd 10 MOpPaJIbHUX a00 PEeNirifHUX HOpPM, MYOJIYHOrO IHTEpECY,
HaIlIOHAJILHOTO IHTEpeCy, TpauIliil Tomo. Taki apryMeHTH € HaJIeKHUMHU y chepi
CyCcHuThbHOT AUCKYCii. A B paMKax HAyKOBOiI IOpUIWYHOI pediiekcii BOHM MaloTh
JUIIATHCS 3a OYXKXKaMmH; CyO0’€KT Takoi pedJekcii Mae omepyBaTH BHUKIIOYHO
IPaBOBUMHU JI0BOZIaMU, OyTH BUTBHUM BiJl BIIACHUX 11034 MPABOBUX YIO100aHb.

3BHYAiHO, Yy IIHMPOKIA CYCHUTBHIA JUCKYCii BJAIOTBCS 1 JO TMPaBOBUX
apryMEHTIB, cepell AKUX HaWOUTbII MOMYJISIPHUM € aressiis 10 HopMu 4. 1 cT. 51
Koncturymii Vikpainm [2] («wnob tpynmyemovcs Ha GinbHi 32000 JHCIHKU |
Yo106iKA»), 3 SAKOI BUCHOBYETBHCSA, IO HIOUTO PI3HOCTATEBICTh MOAPYXKS €
ICTOTHOIO 03HAKOIO IUTIO0Y, BCTAHOBIICHOO KOHCTUTYIIIEIO, @ OT)KE 3aIPOBaPKCHHS
3aKOHOM MUTI00Y MDK OJHOCTATEBHMMH JIIOJBMH € HEKOHCTUTYHiHuM. Ciig
BiI3HAYUTH, IO paJdKaNbHINIE TIyMaueHHs I1i€i HOPMH BHCHOByE 3 Hei
HEKOHCTUTYIIHHICTh HE JIUIIE NUTI00Y, aje 1 aJbTepPHATUBHUX IOPHUIAUYHUX (HOpM
IHCTUTYIIIOTI30BAHOTO BPETYNIOBAHHSA INUIIOOHUX BITHOCUH MDK HOPHIAYHO
OJTHOCTAaTeBUMU JIOJIBMU (SK-OT PEECTPOBAHUX MAPTHEPCTB, AKI MependadaroThes
MPOEKTOM 3aKOHY MPO IHCTUTYT peecTpoBanux maptaepcTB Ne 9103 Bin 13.03.2023
poky [3]). Hanpukmnan, Taky myMKy BUCJIOBHIO MiHiCTepCTBO 000pOHH YKpaiHU Y
CBOIX IIPOITO3HITIAX J0 BKa3aHOTo MpoeKTy 3akony Ne 9103 [4].

Posyminaa 4. 1 cr. 51 Koncrurymii Ykpainm sk Takoi, mo BH3HAYAE
PI3HOCTATEBICTh K ICTOTHY O3HaKy NUIOOY, HE € YHIKAJIbHOIO jwuie s chepu
CYCIIUTBHOT AUCKYCIi, aJie Ma€ Aesike MOMUPEHe 1 B IOPUANYHINA HAYI(l, Y TOMY YHCII
y JOCHDKCHHSIX, SKI TPOBOIMIKNCS 1032 KOHTEKCTOM TIHUTAaHHS TIEPCIICKTHB
BPETYJIIOBAHHS OJJHOCTATEBUX MITIOOHUX MAPTHEPCTB.

Mertoro 11bOro AOCHIIKEHHS € TiiyMadeHHs: HopMmH 4. 1 cT. 51 Koncrurymii
VYkpainn moao nuro0y. ['imore3a mociimkeHHs € Takoro: (1) Hopma meprioro
peuenHs 4. 1 c¢1. 51 Koncrturymii Ykpainu («uwirob tpyrmyemuscs Ha GilbHIU 32001
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JMHCIHKU 1 YOJI06IKa») HE € JIETAJIbHUM BHU3HAYCHHSM IUIIO0Y YM HOPMOIO, W10
BHU3HAyae cy0’€KTIB MpaBa Ha LUTI00, Ta HE TUTaHyBalacsl 3aKOHOJIaBIEM SIK Taka; (2)
HAaTOMICTh METOIO 1 JIMCHUM 3MICTOM I[I€]l HOPMU € BCTAHOBJICHHS NPUHLUITY
100pOoBUIBHOCTI NUTIO0Y; (3) BiATaK JierajibHe BU3HA4YeHHs LU0y Yy KoHcTUTyMii
VYkpaiHu BiICYTHE, 1 3’ BIS€THCA JIMUIE Y aKTl 3 1I€pApPXIYHUM CTaTyCOM 3aKOHY —
CimeitnoMy koaekci Ykpainu [5] (4. 1 cT. 21 — «wnrobom € cimeninuii coro3 sHcinKu
ma 4oJl08iKa, 3apeccmpo8anuil y opeani 0epiHcasHol peecmpayii akmis yusiibHO20
cmany»); (4) oTKe, KOHCTUTYIIHHI TEPETIOHH 010 3aITPOBAKCHHS IITI001IB, a TUM
OlubllE aIbTEPHATUBHUX IOPUIUYHUX (POPM THCTUTYIII0T130BAHOIO BPETYIIOBAHHS
NUTFOOHUX BITHOCMH MIX IOPUJUYHO OJHOCTATEBUMM JIFOJbMH, BIJACYTHI.
Mertopoiorist JOCTIIKEHHsI Tiepedadae 3aCTOCYBaHHSI HU3KU METO/1B TIIYMaueHHS
HOpPM TIpaBa, SK-OT TpaMaTUYHUK (i3 BpaxyBaHHSIM IOPUIUKO-TCXHIUHUX
0COONMBOCTEN), CUCTEMHHM, CTPYKTYpHHUH, TENEOJOTIYHUN, aKCIOJIOTIUHUM,
lepapX14HHIA.

1. I'pamatrune TaymadeHHs. CHHTaKCHYHA CTPYKTYpa JOCTIKYBaHOT HOPMHU
OJIHO3HAYHO BKa3ye, IO JIACHWA 3MICT HOPMH TIOJIATA€ y BCTAHOBJICHHS
n00poBUTbHOCTI U0y, «[lln1:06» (MAMET) 4Yepe3 «Ipymmyemuvcs» (TMPUCYIOK)
OB’ SI3YEThCS 13 JOJATKOM «HA BiNbHIL 32001». JIOMOBHEHHS IOJO TOTO, IO II€
3rojla € 3TOJIOK0 «OICIHKU [ YO0J08iKa» Mae€ ciadlui rpaMaTUYHUN 3B’ S30K 13
«uro60M» Ta, BIpOT1HO, BKITFOUCHA JIJI TOTO, a0U MITKPECIUTH, 10 WIEThCS came
po 3roay oci0, siki BCTYHarTh 10 HMUTIO0Y (a He, CKaXiMo, iX 0aThKiB, POJIUYIB,
JIEp’)KaBU YU TEPUTOPIATIBHOI TpOMajM), ajie Majo BIPOTiTHO, IO CaMe€ 3 METOI0
IMIIEpAaTUBHOTO BCTAHOBJICHHS MIPUHIIUITY PI3HOCTATEBOCTI IIUTIO0Y.

2. 'pamaTuyHe TIyMayeHHs 13 ypaxyBaHHSM MpPaBWI IOPUIUYHOI TEXHIKH.
TexkcTyalbHO Ta IOPUAMKO-TEXHIYHO IOCIHII)KyBaHa HOpMa HE € BU3HAYCHHAM
NOHSTTS. BU3HaUYeHHS TOHSATTS JIOTIYHO MAa€ CTPYKTYPY «TE€PMiH, IO MO3HAYAE
MOHATTS» + <«3MICT TOHATTSA, TOOTO MEPETiK YCiX HOro iCTOTHHUX O3HAK», a
rpaMaTUIHO — «IMEHHHUK, III0 € TEPMIHOM, SKUH TO3HA4Ya€ MOHATTSA» (migmer) +
BIJIMOBIIHE JTIECIIOBO 13 3HAYCHHsIM «OyTw» (Zi€CIOBO-3B'A3ka) abo #oro
NyHKTYalllHHUN 3aMiHHUK («—») + CKJIQJIHUN MPUCYIOK, B SIKOMY 3a JIOIOMOTOIO
PI3HOMaHITHUX YaCTUH MOBH OTTUCYIOTHCS ICTOTHI 03HAKH MOHATTA. OOTOBOprOBaHa
HOpMa HE€ BINMOBiJA€ aHl CTPYKTypl BU3HAUEHHS, aHI WOTO CyTi, OCKUIbKH HE
nepelivye ycix ICTOTHHX O3HAK HUII00Y, a OTKE 1 HE MOXKe KBami(iKyBaTUC SK
BU3HAYCHHS TIOHATTS «IILTIO0Y.

Tyt cmin 3a3HaunTH, MO B TEOpli IpaBa BU3HAHOKO € i7iesl BUOKPEMIICHHS
BiacHe (1) KiTacuuYHUX MPaBOBUX HOPM, SIK1 € TIPaBUIIAMU MTOBEIHKH, PETYIATOPaAMHU
BITHOCMH depe3 T€ 1 3aBASKH TOMY, IO SBISIOTH COOOI0 TIEBHE JICOHTHUYHE
Cy/DKeHHS (Cy/DKCHHS Tpo HajexHe abo HEHAIe)KHE) 3 TIE YU IHIIOH
MOJAJIBHICTIO; Ta (2) creriani3oBaHuX HOPM TpaBa, SKi HE MICTITh caMi MO coOi
MPABWJIO MOBEIIHKY (Yepe3 IO MPaBHUIIBHIIIE TOBOPUTH PO HUX HABITH HE SIK MPO
HOPMH, a SIK TIPO TIPHUITHCH) Ta, K MPABUIIO, HE MICTATH JCOHTUYHOTO CY/DKCHHS 1
MOJAIbHOCTI, aJié¢ BUKOHYIOTh JONOMIXKHY POJib, JIIIOTh JIUIIIE «BOYJOBYIOUUCHY Yy
KJIACHYHY HOPMY MpaBa 1 3aCTOCOBYIOTHCSI Y CYKYITHOCTI 13 HEIO; CIOJM BIAHOCSTH,
30KpemMa, HOpMH-BU3HAaUeHHS (nedininii). Cepea MpaBOBUX HOPM MEPIIOTO THUITY

129



Mamepiaau IN Misicnapoornoi naykogo-npakmuunoi kougepenyii (BHII3 ATV, 21.06.2024)

BUJUISIOTh HOPMU-IIPUHLIMIM, SIKI BCTAHOBIIOIOTH OCHOBHI 3acajy IPaBOBOIrO
PETYIIOBaHHS Ta MAIOTh BUCOKUH CTYITIHB y3araJIbHCHHS.

3 ypaxyBaHHSM LIbOI'O 0OrOBOPIOBaHA HOPMA € KJIACUYHOIO HOPMOIO MpaBa, a
TOYHINIE — HOPMOIO-IIPUHILIMIIOM, — SIKa BCTAHOBJIIOE MPHUHIUI J0OPOBUIBHOCTI
nu1r00y, TOOTO BHMO31 JOOPOBUIBLHOI 3roAM Ha HUTIOO0 0cCi0, Kl BCTYMAlOTh [0
UTI00Y.

3. CucteMHHil 1 CTPYKTYpHUM METOAM TIyMayeHHs MEpeayCciM 3BEPTAIOTh
Hally yBary Ha Te, 110 OOroBoproBaHa Hopma MicTuThes y pos3aim II. «lIpasa,
cB00OM Ta 000B’A3KMU JIIOJUHU 1 TPOMASTHUHAY, & OT)KE HOPMHU, SIK1 TYT MICTATHCA
OUIKYBaHO MalOTh CHOpHUMMAaTHCS TMepeAyciM $K Takl, fAKI MIATBEPIKYIOTh,
3aKpIMIIOI0Th T YTBEPIXKYIOTh MpaBa 1 CBOOOAH JIFOIUHU; TOBOPUTH PO 3BOPOTHE
— 00ME)KCHHSI TTPaB — MOXKHA JIUIIIE Y BUTIAJIKY, SKIIIO I1€ TIPSIMO, OJTHO3HAYHO 1 YiTKO,
0e3 moTped y M0JaTKOBOMY TJIYMau€HHi, BUIUIMBAE 13 TEKCTYy HOPM, SIKI TYyT
MICTSTHCS.

KpiM Toro, cucreMHuii aHaji3 (TakoX i3 BpaxyBaHHSAM IMPaBHUJI FOPUIUIHOT
TEXHIKH) 3BepTa€ Hac 1o npyroro peudeHHs 4. 1 cr. 51 Koncrurymii Ykpaiau
(«xoorcen i3 noopyoicoics mae pisHi npasa i 0608 's13ku y w06l ma cim't»), o 1ie pas
HiATBEPIKYE, 10 METOO 1 3MicToM HOpM 4. 1 cT. 51 Koncrurymii Ykpainu € He
HajaHHA aediHiii nUro0y, a KOHCTUTYIIHHE 3aKPIIJICHHS KJIIOUOBHUX MPUHITUIIIB
CIMEHHOT0 TIpaBa — J0OPOBLILHOCTI HUTIO0Y Ta PIBHOCTI MOJPYKAKSI.

B pamkax cucTeMHOro aHajmizy 3 ypaxyBaHHAM 1€papXidHOTO METOAY
3BepTaeMo yBary 1 Ha cT. 92 Koncturymii VYkpainu, sika Bu3Hayae cdepy
BUKJIFOYHOTO PETYIIOBAaHHS 3aKOHAMM YKpaiHu. BinmoBimHo 1o m. 6 i€l crarTi,
BUKJTIOUHO 3aKOHaMU YKpaiHM BU3HAUYAIOTHCS 3aCajJM PETyIIOBaHHS LUTI00Y, CiM’i.
Otxe, KoncTuTyllis BU3Ha4Ya€ HaJIG)KHUM 1 IOCTATHIN i€papXidHUMN piBEHb JKEpeia
mpaBa JJIsl BCTAHOBJICHHS 3acaj] PeryioBaHHS NUIIOOY (a Takoro € 1 medinimis
NUTF00Y Ta BU3HAYCHHS Cy0’ €KTIB IMpaBa Ha NUII00) — 3aKOHU Y KpaiHHU.

Takoxx cnig 3BEpHYTHM yBary Ha 3arajbHOJO3BUIBHUN PEXUM IPABOBOTO
peryiatoBaHHs 1 GI3MIHUX OCI0 Ta IHIIUX Cy0’€KTIB MPUBATHOTO mIpaBa (4. 1 CT.
19 Konctutynii Ykpainu) — «npasoguti nopaoox 6 Ykpaini rpynmyemvcsa Ha
3acaoax, 8iON0BIOHO 00 SAKUX HIXMO He Modice Oymu npumywenuit pooumu me, wjo
He nepedbaueno 3aKoH00asCmeomy; 3 IIbOTO BUILIUBAE, IO SIK aKTHBHI 000B’S3KH,
TaK 1 macuBH1 000B’sI3KH (3a00pOHU, OOMEKEHHS) MaIOTh OyTH YITKO 1 OJHO3HAYHO
BCTAHOBJICH1 3aKOHOM

4. 3acTOCOBYIOYM BCTAHOBJICHE BHINE B paAMKaXx I[IIbOBOTO (TEICOIOTTYHOTO)
METOy TIyMa4eHHsI, BUCHOBYEMO, II0 3aKOHOIABEIh Y OOTrOBOPIOBaHI HOPMH MaB
MeTy (HaMip) caMe BCTAaHOBUTH TMPUHIIMITH JTOOPOBUILHOCTI Ta PIBHOCTI NUTIOOY, a
HE HaJaTH JIeTAIbHY Ae(IHIIII0 OCTAHHBOTO.

5. Brarounce 10 akcioJIOriyHOro (LIIHHICHOT0) METO/Y 3BEPTAaEMO yBary Ha Ti
KITFOUOBI IIHHOCTI, SIKi JI€)KaTh B OCHOBI1 yKpaiHCHKOTO KOHCTHUTYIIIOHANI3MY Ta
Harmoro OcHoBHoro 3akony — (1) mroauHa, i mpaBa i cB0OOIH, 11 )KUTTH 1 370pOB'S,
YECTh 1 TJIHICTh, HEAOTOPKAHHICTh 1 Oe3meka, riJiHI YMOBH ii *KUTTA (mpeamOyIa,
ctatTs 3); (2) BEpXOBEHCTBO mpasa (CT. 8).

3 ypaxyBaHHSM IIUX LIHHICHUX OPIEHTUPIB MPIOPUTETHUM € TIyMAuYCHHS Ha
KOPHUCTb 0cO0H, 3 BUOOPOM TOT'O BaplaHTy, SIKUM € OUIbII CIPUATIUBUH JJIs1 0COOU
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(mpaBa, MOXJIUBOCTI, CBOOOJU, IHTEPECH), a HE TOH, KU OOMEXye ii MpaBOBE
cTaHoBHILEe (00OOB’SI3KM, 3a00pOHHM, MEPEHIKOAM). A OTKE€ MPAaBWIBHILIUM €
TIYMayeHHs OOrOBOPIOBAHOI HOPMHU caM€ SIK  HOPMU-TIPUIHUIY PO
NOOpPOBUIBHICTh 1 PIBHICTh, @ HE SK HOPMHU-Ae(DIHINIT HpO CTAaTEeBUU CKJIAJ
MOJIPY KK

Taxkum ynHOM, BUKIIaJICHA BUIIIE TIOTE3a 3HAMIIIIA IATBEpKEHH. YacTrHa
1 ct. 51 Konctutynii Ykpainu 1moj0 nuiro0y He € JIeradbHO AehIHIIIE TUTI00Y
Yl HOPMOIO, 110 BHU3HAu4ae cyO’ €KTIB MpaBa HA HUI00. BoHa MicTUTH J1B1 HOpMU-
MNPUHIUIHY, SKI BCTAHOBIIOIOTH NPUHIMIN JOOPOBUIBHOCTI ILIOOY 1 PIBHOCTI
nonpysxks. HaliBuIoro iepapxivHO HOPMOIO, IKa BCE 3K MICTUTD AePiHIIIIO HUTI00Y,
BKJIFOUHO 13 O3HAKOIO PI3HOCTATEBOCTI MOAPYX:Ks, € HopMa 4. 1 cT. 21 CK Ykpainu.
Biarak BifcyTHI camMe KOHCTUTYIIHHI MEPENIKOIN IS BIIXOMY BIJ MpaBHiia Mpo
IOPUANYHY PI3HOCTATEBICTh OC10, SIK1 0aXarl0Th YKIACTH ILITI00.

Cnucok sukopucmanux osxcepen ma aimepamypu.

1. Pimenns €Bporneiicbkoro cyay 3 npas JroauHu Big 01 uepsus 2023 poky
y cnpaBi «MaiiMmynaxin 1 MapkiB npotu Ykpainu» (3asBa Ne 75135/14). URL:
https://zakon.rada.gov.ua/laws/show/974 196

2. Konctutymiss VYkpainm Big  28.06.1996 Ne  254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

3. IlpoekT 3akoHy Mpo IHCTUTYT peecTpoBaHUX mapTHepcTB Ne 9103 Bin
13.03.2023 poky. URL.: https://itd.rada.gov.ua/billinfo/Bills/Card/41497

4. Tlpono3wuiii MinictepcTBa 000pOoHU YKpaiHU 10 TPOEKTY 3aKOHY
VYkpaiau «IIpo iHCTUTYT peecTpoBanux napTHepcTB» (Hapoauuii nemyrat Ykpainu
CoscyH I.P., peectpariiiauiit Homep 9103 Big 13.03.2023. Ilepmie yutanus). URL:
https://www.kmu.gov.ua/storage/app/bills_documents/document-
3304940.pdf?fbclid=IwAR3sK3IN5j-
mjaZSWd2h54LeZKAfrTVXK2aKsXxUvcCCqV6A3EShD2Y3YN4

5. Cimertnuii xomekc Ykpainm Big 10.01.2002 Ne 2947-111. URL:
https://zakon.rada.gov.ua/laws/show/2947-14

Heroauenxo B.O.

JTOKTOP IOPUIUYHUX HAYK, Tpodecop
npodecop xadenpu npasa

JIHITPOBCHKOTO TYMaHITAPHOTO YHIBEPCUTETY
Camoiisnenko O.C.

KaHIUIaT IOPUINIHIX HAyK

JOTIEHT Kadepu mpaBa

JIHITPOBCHKOTO TYMaHITAPHOTO YHIBEPCUTETY

HOHATTSA TA 3MICT AAIMIHICTPATUBHO-IITPABOBUX 3ACAl
ETUYHUX CTAHIAPTIB NIYBJIYHOI CJAYXBU

Ha cboroani kareropisi «aJMiHICTPaTUBHO-IIPABOB1 3acain» JIOCUTh YacCTO
BUKOPHUCTOBYETHCSL y JOCHIIKEHHSX SIK MOBHA KOHCTPYKIIIS, SIKa XapaKTepHU3ye
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BIIHOIIEHHS TOTO YU 1HIIOTO JOCIIKEHHS 10 aAMIHICTPATUBHO-TIPABOBOI ChepHu.
He nuBnguuck Ha 1€, OKpeMi HayKOBILI BHCJIOBJIIOBAJU CBOIO BJIACHY MO3HIIIIO
CTOCOBHO 3MICTY LII€i KaTeropii.

Tak, M. L. Jlerenbkuii, aHami3ylO4d MOHATTS «3acaau» y CHUCTEMI
HOPMAaTHBHO-TIPAaBOBUX AaKTiB YKpaiHW, BU3HAYAE, IO y HHUX JaHa KaTeropisd
3aCTOCOBYETBHCS SIK «OCHOBHY, «ITIJICTABU», «CIOCIO 31IMCHEHHS», a TAKOXK Yy OLIbIII
HIMPOKOMY PO3YMIHHI — «IPUHIUI» a00 «mpioputeT». OIHAK MPU LBOMY aBTOP
pOOUTH BHUCHOBOK, IO TMOHSATTA «IPAaBOB1 3acaju» 3aCTOCOBYETHCS B SIKOCTI
HOPMATHBHO-TIPABOBOT  0a3u  peryjroBaHHSA KOHKPETHOI cdepu MpaBOBUX
BigHOCHH [1, c. 27]. BinnoBigHe po3yMiHHS aJAMIHICTPATUBHO-NIPABOBUX 3acajl, SIK
CYKYITHOCTI HOPMAaTHBHO-IIPABOBUX AKTIB, MOKHA MPOCTEKUTH y POOOTAX TaKUX
HayKoBIIiB, K A. O. Cobakapss Ta M. B. KoBaniBa. BoHu akiieHTylOTh yBary Ha
TOMY, IO Il aKTH MICTATh aAMIHICTpaTUBHI HOPMHU Ta MPUHUMUIMU 1 3A1MCHIOIOTH
aJMIHICTPATUBHO-TIPABOBE PETYIIOBAHHS CYCIHUJIBHUX BIAHOCHUH B KOHKpPETHIM
chepi [2].

J. T. 3a0pona, po3risgaloyu CyTHICTh aAMIHICTPAaTUBHO-TIPABOBUX 3acas,
BU3HAYMB Yy 3MICTI aaMIHICTPAaTUBHO-TIPABOBUX 3acajl TakKl EJIEMEHTH, SK
«KaTCTOPIAIbHUIY, «HOPMATUBHUNY»; «IHCTUTYIIHHUN», «IHCTPYMEHTAJIbHO-
TEXHOJOTiuyHUNY. [lepmuii eleMEeHT BHW3HA4Ya€ TOHATTA Ta CYTHICTh SBUII,
3MO/ICTbOBAHKMX Y MPABOBHUX aKTax; APYTHH — XapaKTEPU3y€e CUCTEMY HOPMATHBHO-
IIPaBOBUX aKTIB, SIKi MICTATh aJMiHICTPATUBHO-TIPABOB1 HOPMH; TPETIH CTOCYETHCS
XapaKTePUCTUKU CYO’€KTIB CHCTEMHU BIJMOBIIHUX IPABOBIIHOCHH; YETBEPTHUH
xapaktepuszye (HOopMHU 1 METOIU MISNIBHOCTI 3a3HadeHuX cyO0’ekTiB. BimamopigHo
HAyKOBEI[b BHU3HAYA€ TMiJl aJMIHICTPATUBHO-TIPABOBMMHU 3acaJiaMH CYKYITHICTh
«BaKpIMICHUX y HOpPMax aJMiHICTPATUBHOTO IpaBa MapaMeTpiB (XapaKTEPUCTHK)
CYyCHUTBHOTO SIBUINA Ta TPABOBIIHOCHH, IO IMOTPEOYIOTh YPETYyJIIOBaHHS 3a
JIOTIOMOTOI0 aJIMIHICTPaTUBHO-TIPABOBHUX 3ac00iB» [3, ¢. 49].

Ha nam morisa, maHa MO3HIIS € HAaWMOLIbII HAOIMXKEHOIO JUIST HAJIEKHOI'O
PO3YMIHHSI CYTHOCT1 aJIMiHICTPATUBHO-TIPABOBUX 3aca/l.

VY 3B’s3Ky 3 UM MPOMOHYEMO MiJl aJAMIHICTPATUBHO-TIPABOBUMH 3acalaMH
peamizailii eTUYHUX CTaHAAPTIB MyOJIYHOI CIy’)kOM pO3yMiTH 30BHIIIHIO (opmy
BHpa3y €TUYHUX MPHUIHUCIB MOBEMIHKU ITYOIIYHUX CIY>KOOBIIIB B CHUCTEMi HOPM
aAMIHICTpaTUBHOTO TpaBa. ToMy MeTa aJAMIHICTPAaTUBHO-TIPABOBUX 3acaj
peamizaiii €THYHUX CTaHAAPTIB MyONiuHOi ciykOu momnsirae y (opmyBaHHI
I[IHHICHOOPIEHTOBAHUX MOJIEJICH MOBEIIHKH, sIKI TOKIMKAH1 CIIPUSATH CTAHOBIICHHIO
HaJIEKHOI MOJIEITi opraHizarlii myOaiaHOl cIyK0u.

AHamizyroun  aAMIHICTPaTHBHO-TIPABOBI  3acagW  peaiizamii eTUIHHX
CTaHAApTIB MyONIYHOI CIYKOM, MU, BPaXOBYIOUYH TMOMEPEIH] AOCTIIHKEHHS 3 i€l
npobnematuku [4, c¢. 12-13], BBakaeMo 3a MOIUIBPHE OXapaKTEPU3yBaTH YMOBHI
piBHI, 32 SKMMH YMOBHO MOXHa 00’€qHyBaTH Ta (OpPMYBaTH aJIMiHICTPATUBHO-
MPaBOBI 3acaJy E€TUYHOI MOBEIIHKM NYOJIYHUX CIY»KOOBIIB. J[0 BHU3HAYCHHX
PIBHIB, Ha HaIlly TYMKY, CJIiJl BITHOCUTH:

[lepmnit piBeHb — OCOOHMCTI CTaHIAPTH E€THYHOI TOBEMIHKH (IIHHICHI
OpIEHTUPHU) TA HOPMH €TUYHOI MOBEIIHKU, BU3HAYEH1 COLIIYMOM, B IKOMY IlepeOyBae
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nyOniyHuil - cioyxkOoBeupb. Lli HoOpMM He mingalTbes Koaugikaiii, OJHAK
(opMyIOThCS 1] BIUIMBOM CYCIIUIBHOI MOpaJjli Ta ETHYHUX CTaHIAPTIB NpodeciiHOl
CTHKHU.

Hpyruii piBeHb — HOPMHU CIIYXOOBOi MOBEIIHKM OCOOM SIK ITyOJIIYHOTO
CIY>OOBIIE y oOprani myOJiuHOi CiykOu Ta 3a MHoro Mexamu. LI HOpMH
BU3HAYAIOTHCS HOPMATHBHO-TIPABOBUMH AaKTaMH, MOPAJbHUMHU KOJCKCAMH YU
MpaBUJiaMH €THUYHOI MOBEAIHKH. BOoHU € 00OB’S3KOBUMU I BUKOHAHHSA, a iX
HEJIOTPUMAaHHs HETaTUBHO BIIOMBAETHCA Ha IMUDKI SIK CaMOro IyOJIIYHOIO
CIIy’)KOO0BIISI, TaK 1 BCbOI'O OpraHy IyOJIYHOI CIIyXOH, 3HUXKYE €()EKTUBHICTDH
peanizanii Aep>KaBHUX QYHKITI.

Tpertiii piBeHb — HOPMHU, SIKI PETYJIIOIOTh KOH(MIIKTH ab0 KOJi3ii 1HTEpeciB,
noOiyH1 NMpUOYTKH, MOAAPYHKH Ta MalHOBI 1HTEpecH. Y LbOMY BHUIAIKY CIIiJ
3a3HAYMTH, 10 YMUIO chOpMOBAHUIN MEXaHI3M pPEeryatoBaHHS KOH(IIIKTIB Ta YITKe
BU3HAYCHHSI IOHATH «TIOJIAPYHOK», KIHTEPEC», «KKOH(MIIKT iHTEpPECiBY, «HE3aKOHHHH
nprOyTOK» TOINO CIPHUSE YCYHCHHIO JABO3HAYHOCTI TUIYMAueHHS THX YH IHIIUX
CHUTYaIlili, 3MEHIITY€ MOKIIMBOCTI «00X0/Ty» 3aKOHOABCTBA 1 MOJICTTIIYE TIPOBEACHHS
CIIy’)kOOBOTO  PO3CIiAyBaHHS Ta MNPUTATHEHHS OCOOM 10  FOPUANYHOT
BIJIMOBIIaNIbHOCTI. Takuii MiaXig 10 CyTHOCTI HOPM JIAaHOT'O PIiBHS Ja€ MOMIIMBICTD
HE TUTBKH CBOEYACHOTO Ta JIIEBOT'O PO3B’A3aHHSI €TUYHOTO KOHIIIKTY, ajie i crpusie
MiBUIICHHIO PIBHSA BIAMOBIIAIBHOCTI 3a CBOI Jii cepen MyOJIuyHUX CITY»KOOBIIIB,
migHIMAa€e PiBEHb JOBIPH JI0 HUX Ta caMoi CIIy:kO0u 3 00Ky cycniibeTBa. OKpiM 1bOTO,
Taki HOPMH BIJITPAOTh 3aXHCHY (QYHKIIIO 10 Cy0’€KTa MyOaidHOT CIIY)KOH SK
MOKJIMBOTO YYaCHUKA TAKUX KOH(IIIKTIB UM KOI31M.

UeTBepTuii piBeHb — HOPMH, SIKI 3a00POHSIOTH AISUIBHICTD, IO MA€ O3HAKU
KOpyNiiHOi Ta (GOPMYIOTh CHCTEMY BIAMOBIJAIBLHOCTI 3a TaKy MJISJIBHICTD.
3a3HaueHi HOPMH BCTAHOBIIIOIOTH OCOOJIMBOCTI I103aciyXKO00BOi1  JISIIBHOCTI
myOJIIYHOTO CIYKOOBII 1 CTOCYIOThCS HOTro (hiHAHCOBHX IHTEPECIB Ta MICTATH
MalTh TIEBHI €THYHI OOMEKEHHs, SKi 3amo0iraroTh BUHUKHEHHIO KOPYIIIIHHUX
nistHb. 1[I HOpMU MOXYTh BIUIMBAaTH K Ha (POpMyBaHHS IIHHICHMX OPIEHTHPIB
JSTTBHOCTI ITyOJIIYHOTO CITYKOOBII 1, BIAMOBIAHO, (OpMYBaTH MATPHUIKO HOTO
HaJIC)KHOT TTOBEIIHKY 3a BJIACHUM OakaHHSM. A MOXYTh BIUIMBATH Ha IOBEIIHKY
[UIIXOM IMIepaTuBy, TOOTO 0a3yBaTHCA Ha MOYYTTI CTpaxy Mepeia MOKapaHHSM,
3HEIIHEHHM SIK podecioHalia TOoIo.

TakuMm YwHOM, J0 aaMIHICTPATHBHO-TIPABOBHX 3acajl peajizamii eTHIYHUX
CTaHAAPTIB MyOI1YHOT CITy>kOU MU BIIIHOCUMO CYKYITHICTh €TUYHUX HOPM-KaTETOpii
Ta HOPM-TIPUHIIUITIB, SKI 3aKpIMUICHI y HOpMax CIy>KOOBOTO IMpaBa Ta HaJIalOTh
KaTteropiagbHe, HOPMATHBHO-TIPABOBE Ta MOpAJbHO-CTHYHE 3a0e3medYeHHS
peasizartii myosigHO1 cIry>XO0u.
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HarionanbHOro TEXHIYHOTO YHIBEPCUTETY
«JIHIpOBCHKA MOMITEXHIKA

ORCID 0000-0002-0661-7605

IIIOJI0 YHI®IKALIT MIJICTAB JIJI5I BIIBOJIY (CAMOBIJIBOLY)
EKCIIEPTA, CIIELIIAJIICTA, TIEPEKJIAJIAYA Y IMBLJILHOMY,
TOCIIOJIAPCHEKOMY TA AIMIHICTPATUBHOMY CYJIOYUHCTBI

3MICT Ta 3HAYCHHS JISIbHOCTI €KCTIEPTa € TOTOKHUMH Y BCIX ITUBUTICTUIHHX
npolecax — IUBUILHOMY, TOCIIOAapChKOMY, aaMiHicTpatuBHOMY (B mopsaky KAC
VYkpainn). B niniomy, BoHa 3BOAUTHCS 10 YTBOPEHHSI 1 JOTYUEHHS JI0 CIIPaBU 3aC00Y
JIOKa3yBaHHA — BHUCHOBKY €KCIIepTa, SIKUW SBIs€ CO0OI0 OOIPYHTOBAaHUM Ta
00’ €KTUBHUM MHUCHhbMOBHN BHCHOBOK Ha ITOCTaBJICH1 KCIIEPTOBI NMUTAHHS, IO €
pE3yNbTaTOM 3aCTOCYBAHHS CICLIAJbHUX 3HAHb, SKUMH BOJIOJIE EKCIEepPT, Ta
CIpSIMOBaHMI Ha 3’sICYBaHHS BIAMOBIMHUX O0OCTaBUH crpaBu. Ha Taky TOTOXHICTH
HE BIUTMBAIOTH aH1 0OCOOJIMBOCTI CIIPaB, 110 HAJIEKATh J0 MUBUIBHOI, TOCIIOAAPCHKOT
a00 aJMIHICTPATUBHOI IOPHUCAMKINII, aHi OCOOJHMBOCTI MPABOBOTO PETYIIOBAHHS
MpolieCyaTbHUX BITHOCHH y MEKaX KOXKHOTO 13 IIUX TPhOX PI3HOBHIIB MPOIIECY.

Te came cCTOCYEThCS TOTOKHOCTI 3MICTY Ta 3HAYCHHS Y BKa3aHUX BUIAX
MPOIIECY AISUTBHOCTI CrieriaiicTa (HaJlaHHS KOHCYJIBTAIlN Ta TEXHIYHOI JOTIOMOTH
ITiJ] YaC BUMHCHHS IMPOICCYATbHUX Jil, OB’ A3aHUX 13 3aCTOCYBAaHHSIM TEXHIYHUX
3aco0iB, JUIS 3aCTOCYBaHHS SKUX HEOOXiJTHI CHeIiaJbHI 3HAHHSAMH Ta HABHYKH,
SKUMU BOJIOJIIE CIICIIAJIICT) Ta epeKaaaayda (3a0e3meueHHs yCHOTO YU MIChMOBOTO
nepeKyIaay 3 OfHIET MOBU Ha IHITY a00 3a0e3MeueHHs CIUIKYBaHHS 3 TIIYXHMH,
HIMUMU YU TIIYXOHIMUMH).

Biarak mnporecyanbHui cTaTtyc eKcmepTa, CHeliaiicta, nepekiajada y
LIMBUIBHOMY, TOCHOJIapCbKOMY, aJIMIHICTpaTUBHOMY Tipoliecax Mae Oytu (1
31e0UTBIIOTO €) YHI(IKOBAaHUM, a BIICTYIIJICHHS B1J] TaKOi yHi(iKallil MIOBUHHI OyTH
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BUTIPABIaHUMHU, PO3YMHHUMH Ta MaTH JIETITUMHY METY. € TUHUM BUHSATKOM € JIOBOJI1
BIIMIHHE BHPILIIEHHA Y BIJIMNOBIAHUX NPOLECYAIbHUX KOJEKCaX MUTAaHHA IPO
MIJICTaBH BIJIBOJY (CAaMOBIJBOJY) €KCIIEpTa, CIelialicTa, mepexiaaaya.

HITK Vkpaiau [1] (4. 1 ct. 38), I'TIK Vkpainu [2] (4. 1 ct. 37), KAC
VYkpainu [3] (4. 1 ct. 38) cniB3By4YHI B TOMY, 1[0 BU3HAYAIOTh MIiJCTaBaMU s
BiIBOJlY (CaMOBi/BOMY) €KcHepTa, CIeliallicTa, mepekiagadya Ti K MiJACTaBH, Kl
BHU3HAYEHI MMiJICTaBaMH JIJIsl BIIBO1Y (CaMOB1JIBOY) CYUII.

Kpim Toro, yci Tpu KOA€KCH BCTAHOBIIOIOTH TAKOXK 1 TOAATKOBI M1JACTABH JIJIs
TaKHUX B1BOJIIB (CAMOBIABO/IIB), 32 HAsIBHOCTI1 SIKUX, AK 1 Y BUNAJKY 13 3arajJbHUMU
miJiIcCTaBaMu, €KCIepT, CIeIaIiCT, epekiiagad 3000B’s13aH1 3asiBUTU CaMOBIJIBI/T Ta
iM Moke OyTH 3asBJICHO BIJIBiI yYacHMKaMu cropaBu. | came B 1iif yacTHHI
CIIOCTEPIraeThCs 3HAYHA HEY3TO/HKCHICTh BKa3aHUX MPOIECYaTbHUX KOJICKCIB.

Tax, BinnosinHo 110 4. 2 c1. 38 HIIK Ykpainu, «ekcnept abo cnerianict, Kpim
TOT0, HE MOYE OpaTH y4acTh y PO3IJISIIL CIIPaBH, SKIIIO:

1) BiH mepeOyBaB abo mepeOyBae B CIy:KOOBIH a00 IHIIINA 3aJIEKHOCTI Bij
YYaCHHUKIB CITPaBH;

2) 3’sicyBaHHs OOCTaBHH, SIKi MalOTh 3HAYCHHS JIJIS CIIPABU, BUXOAUTH 33 MEXKI
chepu Horo creriaTbHUX 3HaHb.

Bianogiguo 1o u. 2 ct. 37 I'TIK Ykpainu, «ekcnepr, CremiaricT, nepexaagayd
HE MOKe OpaTu y4acTi y pO3Triisifii CpaBH, SKIIO BiH nepeOyBaB abo nepedyBae B
CITY>K00BIi a00 1HIIIN 3aJI€KHOCT1 BiJl y9aCHUKIB CITPaBU».

BignoBigao 10 4. 2 c1. 38 KAC VYkpaiHu, «ekcmepT, CIemialicT 4u
nepekagay, KpiM TOro, He MOXe OpaTH yd4acTi B aJMIHICTPAaTUBHOMY IIPOIIECi,
AKIIO:

1) BiH nmepeOyBaB abo mepedyBae B Cyk00Bii a00 B IHIIINA 3aJIEKHOCT1 Bij
YYaCHHUKIB CIIPaBU;

2) BIH TPOBOAMB pEBi3i0, TEPEBIPKYy TOIIO, MaTepiald SKHUX
BUKOPHUCTOBYIOTHCS TIPH PO3IIISIAIL JAHOT CTIPaBH;

3) 3’sicyBaHHS 00CTaBHH, K1 MalOTh 3HAYCHHS JIJIs CITPaBU, BUXOIUThH 32 MEXKi
chepu HOTo creIiaTbHUX 3HAHbY.

OTxe, HEeY3TO/KEHICTh BKA3aHUX MPOIECYyATbHUX KOJIEKCIB MPOSIBISETHCS Y
TaKOMY:

1) LITK Vkpainm, Ha Bigminy Bix I'TIK Ykpaiau, He BCTAHOBIIOE I0JaTKOBUX
MiZCTaB JJIA BIIBOY (CaMOBIIBOTY) MepeKIIaaaya;

2) mepenik J0JaTKOBUX MiACTaB € PI3HUM Yy BCIX TPhOX KOJEKCAX;

3) eNMHOIO CIIBHOIO MIJCTaBOIO € TiepeOyBaHHSA B CIYy)KO0O0Bii a00 B 1HIIIH
3aJIeKHOCTI B/l YH4aCHHKIB CIIPABH;

4) Haibinpine mogaTkoBuX miacraB nepegdoadae KAC Ykpainm.

Cnig 3a3HauuTH, IO IHCTUTYT BiABOMY (CaMOBiBOJY) TOKJIMKAHUH,
nepeaycim, 3abe3neunTr Oe3CTOPOHHICTh, HEYIEPEIKEHICTh Ta 00’ €KTUBHICTH
eKCcIepTa, CIeliaricTta Ta mepekiajgada. A TakoK, OCKUIBKHM JISUTbHICTh BCIX HHMX
TPhOX MPOIECyaTbHUX CYO’€KTIB B OUIBININA ab0 MeHIIA Mipi TOB’s3aHa 13
JIOKa3yBaHHSM, TO Pi3HI NIAXOU 10 MUTaHb BIBOAY (CAMOBIABOAY) MOPOIXKYIOTh,
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cepell IHIIOro, HEBUIpaBAaHI BIAMIHHOCTI y CTaHIApTI JOKa3yBaHHSA B MeXax
KOXHOTO 13 PO3IJIsiAyBaHUX BU/1B IPOLIECY.

Binrak BOawaerbcs 3a AouUIbHE YHI(IKYBaTH JOJATKOBI MIACTaBU IS
BiIBONlY (CaMOBIABOAY) €KcHepTa, cremianicta Ta nepekianaya y HIIK Ykpainuy,
I'TIK Ykpainu, KAC Ykpainu.

[lepenyciMm, ciif, 3BU4aifHO, MOMIMPUTH BIANOBIAHI MIACTaBH, nepeadadeH1
HIIK Ykpainu, Ha nepekiiajadis.

Jlani HeoOXIHO OIIIHUTH KOXHY 13 HasBHHUX mifcTaB. CHiibHa JJIs BCIX
KOJIEKCIB TMijicTaBa — «mepedyBaB abo mepeOyBae B Ciy»k0o0Biii abo B 1HIIIHN
3QJIKHOCTI B/l YYACHUKIB CIIPaBU» — HE BUKJIMKAE CYMHIBIB Y CBOil JIOI[LJIbHOCTI.

Taxka mijcraBa sk «3’sCyBaHHsS 00CTaBWH, SIKi MalOTh 3HAYCHHSI JUIsI CIIPaBH,
BUXOJIUTH 32 MEXi CepH HOTO CIeliaTbHUX 3HAaHb)» TAKOXK € JIOBOJII PO3YMHOIO, 1 i1
JOPEYHICTH HE 3aJIC)KUTh B/l BUY ITPOIIECY, TOMY Ma€ BOHA OyTH BKJIFOUYECHA JI0 BCIiX
TPbOX KOAEKCIB. €A1Ha nmpobiiemMa Mojsrae B TOMy, 110 il YuHHE (OpMyITIOBaHHS
Opi€HTOBAHE MEPEAYCIM Ha EKCIIEPTIB (OCKLILKH JIMIIE EKCTICPTH BUKOPHCTOBYIOTh
CreliabHi 3HAHHS caMe JUIA 3’ SCyBaHHs 00CTaBUH cripaBH). TyT CIIiJl 3a3HAYHTH,
1o i3 3akoHy Ykpainu «IIpo cymoBy ekcriepTusy» [4] mpsMo BUILIMBaE 3a00poHa
€KCIIepTOBl BHUPINIYBAaTH MHUTAHHS, IIO0 BUXOAATH 3a MEXI Moro kpamidikamii 3a
BIJIMTOBIIHOIO €KCIEPTHOIO crerianbHicTio (T1. 5 4. 3 cT. 14). [I]o % 1m0 crnemiarnicra
Ta MepeKiiagaya, TO Hapasi MpoIeCyalbHUN 3aKOH HaJIa€ iM MPaBO BIIMOBUTHCS Bij
y4acTi y CyZIOBOMY IPOIIEC], SKIIIO BOHU HE BOJIOAIIOTH BIMIOBIIHUMY 3HAHHSIMU Ta
HaBUYKaMu (cmeriangict) abo He BOJIOMIOTh JOCTAaTHIMH 3HAHHSIMH MOBH,
HEOOXITHUMHU IS Tiepekiany (nepeknanay) (4. 4 ct. 74, 4. 4 cr. 75 HUIIK Ykpainu;
4.4 ct. 71, 4. 3 ct. 72 I'TIK VYkpainu; 4. 4 ct. 70, 4. 3 c1. 71 KAC Ykpainn), onHak
000B’sI30K 3a X 00CTaBUH BiAMOBUTHUCS (Y (Gopmi cCaMOBIJIBOIY) BiJl y4acTi y
cynoBomy miporieci Hapasi nependauenuit nuiie KAC Ykpainu. Bigrak 1o migctaBy
JIOLITBHO BUKJIACTH TAKUM YUHOM: «3’SICyBaHHsI 00CTaBHH, SIKi MAlOTh 3HAYCHHSI JISI
CIIpaBH, BUXOJHWTH 3a MEXi cdepu HOro cremialbHUX 3HAHb €KcrepTa, ado
CIIeIIaJIiCT He BOJIOJII€ BIAMIOBIAHUMHU 3HAHHSIMH Ta HABUYKaMH, a00 TiepeKiiagay He
BOJIOAIE JOCTATHIMH 3HAHHSIMH MOBU UM TEXHIKAMU CIUIKYBaHHS 3 TIIYXHMH,
HIMHMH 9H TIIYXOHIMUMH, HEOOX1THUMU VIS TIEPEKIIaTy.

OcraHHsI 3 HUHI HasSBHUX MiCTaB — «BiH IIPOBOJIMB PEBi3ii0, MEPEBIPKY TOIIIO,
MaTrepiai SKUX BUKOPUCTOBYIOTHCS TPH PO3TIIANI JaHOI CIpaBU» — TaKOX HE
BHUKJIMKA€ CYMHIBIB MO0 PaIlioHAILHOCTI. SIKIIIO 0coba € JKepesioM IMOX0KSHHS
IHIINX JTOKa3iB y crupaBi (mepemyciM MaTepiaiiB peBi3iid, MepeBipoK), TO BUHUKAE
OOTpYHTOBaHWI CYMHIB y TOMYy, Yd [JISTUME Taka ocoba Oe3CTOPOHHEO,
HEYMEePeKEHO Ta 00’ €KTUBHO, BUKOHYIOUH B TIOJIATIBIIIOMY Y 111l CTIpaBi 000B’ I3KU
eKCIiepTa, cremianicra, nepeknanada. [Ipy mpoMy Takoro poay HOKa3u € JOBOJI
AMOBIpHUMH HE JHIE B aJMIHICTPATHBHOMY CYJOYMHCTBI, a Tak camMo 1 y
[IUBUTFHOMY Ta TOCIIOIAPCHKOMY.

TakuMm 4MHOM, Hapasl CHocCTepiraeTbcsi HeojaHakoBe BcTaHOBIeHHs [[ITK
Vkpainu, ['TIK VYkpainu ta KAC VYkpainu a04aTKOBUX BIACTaB IS BIBOIY
eKcrepra, creriamicta, mnepekiagada. Taki BIAMIHHOCTI HE € PO3YMHO
00yMOBJICHUMH JIETITUMHOIO METOIO Ta CTBOPIOIOTHCSI HEBUIIPABAAH1 BIAMIHHOCTI Y
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CTaHJapTax JOKa3yBaHHsS Ta IHIIMX BUJIB MPOLECYalbHOI IISUIBHOCTI B MeEXax
KOXHOTO 13 PO3IJsSAyBaHUX BHJIIB MpOIECy. Y 3B’S3KY 13 UM MPOIMOHYEThCS TaKl
niactaBu Bukiactu y HIIK Vkpainu, I'TIK Ykpainu ta KAC Ykpainu yHidikoBaHO
B TaKiil pegakuii:

«1) BiH nmepeOyBaB abo nepedyBae B CIy»KO0O0BIi a00 B 1HIIIM 3aJIEKHOCTI BiJ
YYaCHUKIB CIIpaBH;

2) BIH TMNpPOBOJAMB PEBI3il0, MEPEBIPKYy TOIIO, MaTepiaid  SKUX
BUKOPUCTOBYIOTHCS MPHU PO3TJISAAL 1aHOI CIIPABH;

3) 3’sicyBaHHS 0OCTaBHH, K1 MAlOTh 3HAYCHHS JIJIs1 CITPaBU, BUXOJIUTh 32 MEXK1
chepu Horo cnemiaJbHUX 3HAHb €KcHepTa, abo CHeIaliCT HE BOJOJIE
BIJIMOBITHUMH 3HAHHSIMH Ta HaBHUKaMH, a00 TMepekiaiay He BOJIOJII€ JOCTaTHIMU
3HAHHSIMHU MOBU UM TE€XHIKaMU CIUIKYBAaHHS 3 TJIyXUMH, HIMUMHU YU TIIYXOHIMHMH,
HEOOXITHUMHU JJIsl IEPEKIIATY».

Y HIIK VYkpainu, KpiM TOro, BIAMOBIJHI MIJCTaBU CJiJ NOLIUPUTH HA
nepexiaaaya.
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